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PETER D. KEISLER
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SCOTT N. SCHOOLS

United States Attorney
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Director, Federal Programs Branch

VINCENT M. GARVEY

Deputy Director, Federal Programs Branch
RUPA BHATTACHARYYA (VA#38877)
Senior Trial Counsel, Federal Programs Branch
Civil Division, United States Department of Justice
P.O. Box 883, 20 Massachusetts Ave., N.W.
Washington, D.C. 20044

Tel: (202) 514-3146; Fax: (202) 318-7593

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

LARRY BOWOTO, et'al., ) Case No. CGC 03-417580
o )
- Plaintiffs, )
Vs. ' ) STATEMENT OF INTEREST OF THE
) UNITED STATES OF AMERICA

CHEVRON CORPORATION, et al.,

)
' )
" Defendants. )
)

The United States is in receipt of the Court’s January 2, 2007, letter to the Honorable
John B. Bellinger III, Legal Adviser, United States Department of State, inviting the United
States to “submit a Statemeﬁt of Interest, setting forth its official views, if any, on whether
adjudicating this action or granting the relief that plaintiffs seek would adversely affeqt the .
diplomatic efforts of the United States, and, if so, the nature and significance of such effect.”
The United States appreciates the Court’s invitation to submit its views in the captioned case,
and has closely reviewed the materials provided by the Court, the plaintiffs, and the defendants.

This Statement of Interest, submitted pursuant to 28 U.S.C. § 517,! is filed with the Court to set

' That statute provides that the “Solicitor General, or any officer of the Department of
Justice, may be sent by the Attorney General to any State or district in the United States to attend
to the interests of the United States in a suit pending in a court of the United States, or in a court
of a State, or to attend to any other interest of the United States.” 28 U.S.C. § 517.
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forth the views of the Uﬁted States with respect to certain of the issues raised by this litigation.

Specifically, the United States respectfully requests that the Superior Court exercise its
equitable discretion to decline to enter injunctive relief, in the forrn requested by the plaintiffs or
otherwise, that would have the effect of mandating compliance, on pain of judicial enforcement
and contempt, of the Voluntary Principles on Security and Human Rights (“Voluntary
Principles”). The Voluntary Principles were adopted as part of a multilateral effort among
various governments, including the United States; a number of nongovernmental human rights
organizations ; and several companies engaged in the extractive' industries with a significant
presence in developing nations as guidelines to be followed to maintain the safety and security of
these companies’ operations within a framework that ensures respect for human rights and
fundamental freedoms. Chevron is a participant in the Voluntary Principles initiative.

As explained below and in the attached May 25, 2007, letter to The Honorable Peter D.
Keisler, Assistant Attorney General, Civil Division, United States Department of Justice, from
the Honorable John B. Bellinger, I, Legal Adviser, United States Department of State, attached
hereto as Ex. A, the imposition of these Voluntary Prinoiples by Court Order could have a
chilling effect on the continuod participation of corporate entities in this effort and, thus, would
interfere with an important ‘foreign policy initiative of the Federal Government. Because the
Federal Government’s foreign policy interests are entitled to consideration by this Court, the
United States respecffully requests that the Court defer to its views concerning the detrimental
effect of this portion of plaintiffs’ requested injunctive relief and decline to enter any relief that
would compel defendants to implement the Vol{intary Principles.

Before proceeding further, it is important to note the limitations of the United States’s
submission. The United States does not herein take a position with respect to whether the
defendants are properly held liable for the claims raised against them, or as to any other legal
issue presented by this case; nor does it take a position with respect to whether, if defendants are
held liable, injunctive relief, or any other kind of relief, is available or appropriate, nor as to what
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form such relief would take, apart from the judicially-compelled implementation of the
Voluntary Principles.” See Ex. A at 3. As to the entry of that particular form of relief, however,
the United States objects for the reasons set forth below.
| BACKGROUND

The captioned case is brought by five Nigerian plaintiffs, who purport to represent a class
of those similarly situated, against Chevron Corporation and two of its domestic subsidiaries,
alleging violations of § 17200 of California’s Business and Professioﬁs Code. According to
plaintiffs’ Amended Complaint, plaintiffs’ claims arise out of a “series of . . . firearms attacks
upon unarmed protestors aﬁd unarmed innocent civilians occurring in Nigeria betweeﬁ May 1998 .
and J anuery 1999,” Amended Compl. § 1, in which the plaintiffs and/or members of their
immediate families were “either sumrﬁaﬂly executed by the gunfire, seriously injured by gunfire
during the attacks, or tortured by the military and/or police thereafter. . ..” Id. As to each of
these attacks, Chevron and its subsidiaries are alleged to have “acted in concert with the Nigerian
military and/or police to plan, order and execute the attacks, including, but not limited to, the
direct participation of Chevron security personnel and equipment in each of the attacks , and the
purchase and/or lease of equipment and/or materials used in the attacks.” Id. Plaintiffs also |
allege that the defendants have “engaged in Nigerian oil and gas production in a manner that
exploits and abuses the local environment and damages the economic well-being of the
indigenous, surrounding communities,” id. § 2, and that defendants have “conducted a false’
public campaign fecused on mali_gﬁing the Nigerian Plaintiffs end their protests and
whitewashing the roles of Defendants and the Nigerian government in the attacks.” Id. 4.

On the basis of these allegations, plaintiffs invoke the California Business and

Professions Code and allege that these “abuses. . . constitute . . . unconscionable business

2 In taking no position with respect to any other legal doctrine or issue in this case, the
United States wishes to make clear that its decision should not be taken to indicate any view on
those matters.
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practices” that “create[] an unfair business advantage over competitors and harm consumers
within the State of California and the United States.” Amended Conipl. 95. Plantiffs seek
disgorgement of profits, restitution, and injunctive, declaratory and other relief under California
law.® Id. As part of the relief they seek, plaintiffs propose a highly detailed injunction to be
entered along the lines of a sample submitted for consideration by the Court with respect to
plaintiffs’ first cause of action under § 17200 of California’s Business and Professions Code.
See Plaintiffs’ Sample [Proposed] Order Regarding Injunctive Relief on Plaintiffs’ First Cause of
Action, dated December 4, 2006 (hereinafter “Proposed Injunction”).* This Proposed Injunction
specifically requires, in part, that defendants “take all reasonable steps to implement . . . the
Voluntary Principles on Human Rights and Security.” Proposed Injunction § G.1. Plaintiffs
explain that “Chevron has promised the U.S. Government to institute responsible corporate
security practices in Nigeria, and Plaintiffs’ proposed injunction would order defendants to keep
their word.” PItfs’ Explanation of Proposal Regarding Injunctive Relief, dated December 4,
2006, at 2. |
ARGUMENT

In reviewing a request for relief in the form of an injunction, a court proceeds as-a court
of equity. As aresult, the power to grant, or deny, injunctive relief rests in the “sound discretion”
of the court, fo be exefcised in accordance with equitable principles and in light of all the facts
and.circumstances in the case. Merced Mining Co. v. Fremont, 7 Cal. 317, 327-328 (1857). In
an equity case, the trial court has “broad and flexible discretionary powers, and can, and

undoubtedly would, deny injunctive relief where such relief would be inequitable.” Wholesale

> A case brought by these plaintiffs and others alleging claims and seeking relief under
federal law is currently pending in the United States District Court for the Northern District of
California. Bowoto v. Chevron Corp., Civil Case No. 99-02506 (N.D. Cal.). '

4 The United States is aware that, on May 22, 2007, the Court entered an Order granting
defendants’ request for summary adjudication with respect to plaintiffs’ second cause of action,
but has not had the opportunity to procure or review that Order.
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Tobacco Dealers Bur. of S. Calif, v. Nat’l Candy & Tobacco Co., 82 P.2d 3, 19 (Cal. 1938)

(citation omitted); accord Wilton v. Seven Falls Co., 515 U.S. 277, 287 (1995) (courts may

decline to exercise their discretion to entertain a claim for equitable relief “even where the suit

otherwise satisfies subject matter jurisdictional prerequisites™); Weinberger v. Romero-Barcelo,

456 U.S. 305, 311-312 (1982) (“It goes without saying that an injunction is an equitable remedy.
... The grant of jurisdiction . . . hardly suggests an absolute duty to [act] under any and all
circumstances, and a [] judge sitting as chancellor is not mechanicaliy obligated to grant an
injunction for every violation of law”).

In evalueting the “facts and circumstances” presented by this case in the exercise of the
Court’s equitable jurisdiction, the Court “should give serious weight to the Executive Branch’s
view of the case’s impact on foreign policy,}’ Sosa v. Alvarez-Machain, 542 U.S. 692, 733 n.21
(2004), and should steer clear of exercising its common law powers in a way that could impinge

upon “the discretion of the Legislative and Executive Branches in managing foreign affairs.” Id.

at 727; accord Republic v. Austria v. Altmann, 541 U.S. 677, 702(2004) (a court should defer to

the “considered judgment of the Executive on a particular question of foreign policy.”); see also
Sosa, 542 U.S. at 733 & n.21 (courts should grant “case-specific deference to the political
branches”). This is because, under the Constitution, the Federal Government’s Executive Branch

is the supreme authority in the arena of foreign affairs. See Am. Ins. Ass’n v. Garamendi, 539

U.S. 396, 420-25 (2003); Crosby v. Nat’] Foreign Trade Council, 530 U.S. 363, 384-86 (2000);

Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434, 447-449 (1979).

Therefore, as the Court .considers the equitable relief requested by the plaintiffs here, the
United States urges the Court to defer to the United States’s view that judicial imposition of the
Voluntary Priﬁciples would interfere with an important foreign policy initiative of the Executive
Branch. As explained in Mr. Bellinger’s letter, the Voluntary Princiiales initiative was
established by the Governments of the United States and the United Kingdom in 2000. It now
includes the Governments of Norway and the Netherlands and “will likely be expanded to
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include additional governments.” Ex. A at 1 & Attachment 3. The process is the product of a
dialo gue among these member governments, a number of multinational corporations in the

extractive sector, various non-governmental organizations (NGOs), and several observers. Id.;

see also http://www.voluntaryprinciples.org/participants/ngo.php (identifying the participants in
the Voluntary Principles initiative). As stated on the Voluntary Principies website, “[t]hrough
this dialogue, the participants have developed a set of voluntary principles to guide Companies in
maintaining the safety and security of their operations within an operating framework that

ensures respect for human rights and fundamental freedoms.” Ex. A at 1-2; see

http://www.voluntaryprinciples.org/principles/index.php. At a plenary meeting hosted by the
Department of State on May 7-8, 2007, the participants adopted criteria concerning participation
in the Voluntary Principles initiative designed to stfengthen their implementation, while

encouraging “more robust and constructive dialogue” among participants. See Ex. A at 2 &

Attachment 4; http://wwW.voluntarvprinciples.org/particibants/narticiDation-criteria.nhp.

An “essential feature” of the Voluntary Principles initiative, as the name indicates, is that
participation; including adherence to the stated principles, is strictly voluntary. Ex. A at2. As
Mr. Bellinger describes, voluntary participation in the framework adopted by the Voluntary
Principles was considered “the most effective way to achieve the objectives underlying the

initiative.” Id. Thus, pérticipants in the initiative have acknowledged that “implementation of

|| the Principles is continuously evolving” and have agreed that “the Voluntary Principles do not

create legally binding standards, and participation in, communications concerning, and alleged
failures to abide by the Voluntary Principles shall not be used to support a claim in any legal or
administrative proceedings against any Participant.” Id.; see also Ex. A, Attachment 4,

http://www.voluntaryprinciples.org/participants/participation-criteria.php.

In the view of the Department of State, a decision by this Court to compel defendants to
adhere to Voluntary Principles as plaintiffs request would be “clearly inconsistent with the
delicately balanced voluntary scheme that the U.S. Government has promoted at the international
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level in order to encourage the active engagement of multinational corporations involved in the
extractive sector.” Ex. A at 2. As Mr. Bellinger explains, “[t]here is a significant risk that an
injunctive remedy such as that proposed by the plaintiffs could have a chilling effect on the
continued participation of corporate participants in the Voluntary Principles initiative, possibly
jeopardizing the future of that initiative and other similar corporate social responsibility efforts.”
Id. Thus, the Department of State concludes, “[i]ssuing an injunction t‘o compel compliance with
the Voluntary Principles would . . . interfere with an important foreign policy initiative of the
Executive Branch.” Id. The Court should defer to ;this conclusion in exercising its equitable
powers to determine the appropriateness of any relief that would compel implementation of the
Voluntary Principles should the defendants be held liable. |
CONCLUSION

In light of the equitable nature of the relief sought by plaintiffs, the Court should exercise
its discretion to decline to enter that portion of plaintiffs’ requested relief that would compel |
defendants to implement the Voluntary Principles.

Respectfully submitted,

PETER D. KEISLER o
Assistant Attorney General, Civil Division

SCOTT N. SCHOOLS
United States Attorney

JOSEPH H. HUNT
Director, Federal Programs Branch

VINCENT M. GARVEY
Deputy Director, Federal Programs Branch

ko WNacliat -y a_

RUPA BHATTACHARYYA'(VA#38877)
Trial Attorney, Federal Programs Branch
Civil Division, United States Department of Justice
P.O. Box 883, 20 Massachusetts Ave., N.W.
Washington, D.C. 20044 '
Tel: (202) 514-3146; Fax: (202) 318-7593

Dated: May 29, 2007. Email: rupa.bhattacharyya@usdoj.gov
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I hereby certify that on May 29, 2007, a copy of the foregoing Statement of Interest of the

United States of America was served upon the following counsel of record by by first-class mail,

postage prepaid:

Robert A. Mittlestaedt

Caroline N. Mitchell

JONES DAY

555 California Street, 26th Floor
San Francisco, CA 94104-1500

Deborah Scott

6001 Bollinger Canyon Rd.,
Room C2191

San Ramon, CA 94583

Theresa Traber

Bert Voorhees _

TRABER & VOORHEES

128 North Fair Oaks Ave., Suite 204
Pasadena, CA 91103

Cindy A. Cohn

ELECTRONIC FRONTIER FOUNDATION
454 Shotwell St.

San Francisco, CA 94110

Michael S. Sorgen

Joshua Sondheimer

LAW OFFICE OF MICHAEL S. SORGEN
240 Stockton Street, 9th Floor

San Francisco, CA 94108

Jose Luis Fuentes
SIEGAL & YEE

499 14th Street, Suite 220
Oakland, CA 94612

Richard Herz

Marco Simons

EARTHRIGHTS INTERNATIONAL
1612 K Street, N.W., Suite 401
Washington, D.C. 200006

Judith Brown Chomsky
LAW OFFICES OF JUDITH
BROWN CHOMSKY
Post Office Box 29726
Elkins Park, PA 19027

Jennifer M. Green

CENTER FOR CONSTITUTIONAL
RIGHTS

666 Broadway, 7th Floor

New York, NY 10012

Paul Hoffman

SCHONBRUN, DESIMONE, SEPLOW,
HARRIS & HOFFMAN, LLP

723 Ocean Front Walk

Venice, CA 90210

Robert D. Newman

LAW OFFICE OF ROBERT D.
NEWMAN

3701 Wilshire Blvd., Suite 206

Los Angeles, CA 90010

Barbara Enroe Hadsell
Dan Stormer
Patrick Dunlevy
Lauren Feukolsky
LAW OFFICE OF HADSELL
& STORMER, INC.
128 North Fair Oaks Ave., Suite 204
Pasadena, CA 91103-3664

Anthony Dicaprio

RATNER, DICAPRIO & CHOMSKY,
LLP

110 E. 59th Street

New York, NY 10022

Elizabeth C. Guamnieri
GREEN WELLING LLP

595 Market Street, Suite 2750
San Francisco, CA 94105

Richard R. Wiebe

" LAW OFFICE OF RICHARD R.

WIEBE
425 California Street, #2025
San Francisco, CA 94104

RUPA BHATTACHARYYA (VA#38877)

Senior Trial Counsel

Federal Programs Branch, Civil Division
United States Department of Justice
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THE LEGAL ADVISER"
DEPARTMENT OF STATE

WASHINGTON

Peter Keisler

Assistant Attorney General MAY 25 07
Civil Division -
Department of Justice

Washington, D.C. 20530

“Re:  Bowoto v. Chevron Corporation
Superior Court of the State of California
Case No. CGC 03-417580

Dear Mr. Keisler:

Judge McCarthy of the Superior Court of California, County of San Francisco,
wrote to me on January 2, 2007 (Tab 1) inviting the United States Government to submit
a Statement of Interest in the referenced case (“Bowoto”) regarding the official views of
the Government on whether adjudicating this action or granting the relief that plaintiffs
seek would have an adverse effect on the diplomatic efforts of the United States. The
Court initially asked that any Statement of Interest be submitted by March 1, 2007. At
the Government’s request, that deadline has been extended until May 30, 2007.

The claims in California Superior Court assert violations of section 17200 of the
California Business and Professions Code based upon alleged unfair business practices
and the alleged making of false and/or misleading statements. (As you know, the
plaintiffs are separately pursuing a case against Chevron in a federal action in the U.S.
District Court for the Northern District of California.) As relief the plaintiffs seek a
highly detailed injunction (Tab 2), in addition to restitution, disgorgement of profits, and
declaratory relief. The proposed injunctive relief specifically requires, in part, that
Defendants “take all reasonable steps to implement ... the Voluntary Principles on
Human Rights and Security.” Indeed, in the section heading on page two of the brief
entitled “Plaintiffs’ Explanation of Proposal Regarding Injunctive Relief,” Plaintiffs,
referring to the two aforementioned sets of principles, state that “Chevron has promised
the U.S. Government to institute responsible corporate security practices in Nigeria, and
Plaintiffs’ proposed injunction would order Defendants to keep their word.”

The Voluntary Principles initiative was established by the Governments of the
United States and the United Kingdom in 2000. It now includes the Governments of
Norway and the Netherlands and will likely be expanded to include additional
governments. The process is the product of a dialogue among these member
governments, a number of multinational corporations in the extractive sector, various
non-governmental organizations (NGOs), and several observers. As stated on the
Voluntary Principles website, “[t]hrough this dialogue, the participants have developed a




set of voluntary principles to guide Companies in maintaining the safety and security of
their operations within an operating framework that ensures respect for human rights and
fundamental freedoms.” (See text of the Voluntary Principles at Tab 3.) At a Plenary
meeting hosted by the Department of State on May 7-8, 2007, the participants adopted
criteria concerning participation in the Voluntary Principles 1n1t1at1ve designed to
strengthen their implementation and expand membership.

An essential feature of the Voluntary Principles, as the name clearly indicates, is
that participation, including adherence to the stated principles, is strictly voluntary. The
stakeholders have concluded that this is the most effective way to achieve the objectives -
underlying the initiative. Moreover, the participation criteria agreed to at the May 7-8
meeting (See Tab 4) provide, inter alia: :

To facilitate the goals of the Voluntary Principles and
encourage full and open dialogue, Participants
acknowledge that implementation of the Principles is
continuously evolving and agree that the Voluntary
Principles do not create legally binding standards, and
participation in, communications concerning, and alleged
failures to abide by the Voluntary Principles shall not be’
used to support a claim in any legal or administrative
proceeding against a Participant.

The plaintiffs in Bowoto seek to have a California Superior Court compel
Cheévron, in order to comply with section 17200 of the California Business and
Professions Code, to implement the Voluntary Principles. (See Tab 2, Proposed
Injunctive Relief, at G.1.) Such an approach is clearly inconsistent with the delicately
balanced voluntary scheme that the U.S. Government has promoted at the international
level in order to encourage the active engagement of multinational corporations involved
in the extractive sector. Additionally, as a multilateral diplomatic initiative being carried
out at the national level of the governments involved, there is no role provided for sub-
national government entities. There is a significant risk that an injunctive remedy such as
that proposed by the plaintiffs could have a chilling effect on the continued participation
of corporate participants in the Voluntary Principles initiative, as well as on U.S.
diplomacy in the process, possibly jeopardizing the future of that initiative and other
similar corporate social responsibility efforts. Issuing an injunction to compel compliance
with the Voluntary Principles would thus interfere with an important foreign policy
initiative of the Executive Branch.

The Department of State requests that the Department of Justice file a Statement
of Interest in which it urges the California Superior Court to use the discretionary power
afforded to judges in determining the propriety of equitable remedies, and particularly in
evaluating the public interest ramifications of proposed equitable remedies, to decline to
grant an injunction that seeks to mandate implementation of the Voluntary Principles.




I wish to note that, in expressing the foreign policy concerns above regarding the
injunctive relief sought by the plaintiffs, we are not addressing whether a finding of
liability or any relief would be appropriate in this case, including whether there are legal
obstacles, such as the Act of State doctrine, to adjudicating the merits of the case. We are
also not addressing the propriety of other potential remedies or discounting the possibility
that the proposed injunctive relief would be rendered inappropriate by other legal
concerns. Finally, we are not expressing a view as to the other issues raised in this case.

We request that you convey this response to the California Superior Court.

Sincerely,

-|?>.\%R\.

John B. Bellinger, III

Attachments:
1 ~ Letter from the court
2 — Proposed injunctive relief
3 — Voluntary Principles
4 — Voluntary Principles Participation Criteria
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Superior Court of California

County of San Francizco -

KEVIN M, MCCARTHY
JODGE

Yanuary 2, 2007

The Honorable John B. Bellinger III
Office of the LegalAdviser

United States Department of State
2201 C Sireet, N.W., Room 6423
Washington D.C, 20520

Re:  Bowoto v. Chevron Corp. CGC-03-417580

Dear Mr. Bellinger:

As a judge of the Superior Court of the State of California, I am presiding over the above-
entitled action in which five Nigerians are suing Chevron Corporation and two of its domestic
subsidiarics for injuries and deaths allegedly caused by members of the Nigerian government
security forces in Nigeria. The plaintiffs' theory is that the Nigerian government security forces
are "unreasonably dangerous" and that the continning reliance on them by defendants or their
Nigerian subsidiary for security in the Niger Delta constitutes an unlawful business practice
under California Business and Professions Code § 17200. Plaintiffs seek an mjunction
regulating the manner in which defendants and their subsidiary may rely on those forces.

Pending before me is a motion by defendants fo dismiss the action as nopjusticiable under
the act of state docirine, In support of their motion, defendants have submitted two letters by the
Nigerian Attorney General addressed to his United States counterpart (although plaintiffs
question whether they were sent). Following the protocol established in cases such as nre
Apentheid, 346 F. Supp. 2d 538 (8.D.N.Y. 2005) and Doe v. Qi., 349 F. Supp. 2d 1258 (N.D.

Cal. 2004), this Court invites the United States to submit a Statement of Interest, setting forth its
official views, if any, on whether adjudicating this action or granting the relief that plaintiffs seek
would adversely effect the diplomatic efforts of the United States, and, if so, the nature and
significance of any such effcet.

400 MeAllister Street
Sun Frunciszco, CA 94102
(415) 551-4020



Feb=20~2007

10:27am  From=L~ANSA 2026477498 T-168  P.003/003

For your convenience, enclosed are copies of the parties’ briefing on the -a 1t ab ity of
the act of state doctrine, the letters by the Nigerian Attorney General, and plai ' descn tion
of the injunctive relief they are seeking. * y

]

This Court requests that any Statement of Interest be submitted «y March 1, 2007,

Sinzerely,

Kevin M. McCarthy
Judge of the Superior Court
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BARBARA ENLOE HADSELL., ESQ. [S.B. #086021]
hhadsell@hadsellstormer.com ‘

DAN STORMER, ESQ. (8B, #101967]
dstormer@hadsellstormer.com

PATRICK DUNLEVY, ESQ, [S.B. #162722]
dunlevy@hadsellstormer. com

Al TEUKOLSKY, EBQ. [5.B. #211381]
lauren@hadsellstormer.com -

LAW OFFICE OF HADSELL & STORMER, INC.
128 North Fair Oaks Avenue, Suite 204
Pasadena, California 91103-3664

Telephone: (626) 585-9600

Facsimile: (626) 585-9600

[Counsel For Plaintiffs Continued On Next Page]
Attorneys for All Plaintiffs

Defendants,
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l

Trial Date:

. T-188  P.002/013 F-T22

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

LARRY BOWOTO, et al., | } Case No: CGC 03-417580

I Judge: The Honorable Kevin M. McCarthy
Plaintiffs, } Dept: 306

\2 ) PLAINTIFFS' SAMPLE [PROPOSED]
ORDER REGARDING INJUNCTIVE
CHEVRONTEXACO CORPORATION, et al., ; RELIEF ONPLAINTIFFS' FIRST

CAUSE OF ACTION

Date Action Filed: Febrary 20, 2003
March 1, 2007

 PLAINTIFFS [PROPOSED] ORDER REGARDING INJUNCTIVE RELIEF
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Counsel for Plaintiffs (continued from first page.)

THERESA TRABER, ESQ. [$.B.#116305]
mt@tvlegal.com

BERT VOORHEES, ESQ. [S.B, #137623]
bv@tvlegal.com

LAURA FAER, ESQ. [S.B. # 233846]
if@tvlegal.com

TRARER. & VOORHEES

128 North Fair Oaks Avenue, Suite 204
Pasadena, California 91103

Telephone: (626) 585-9611

Facsimile: (626) 577-7079

CINDY A, COHN, ESQ. [3.B.#145997]
cindy@eff.org

ELECTRONIC FRONTIER FOUNDATION
454 Shotwell 5t.

San Francisco, California 94110

Telephone: (415) 436-9333, Ext. 108
Facsimile: (415) 436-9993

RICHARD HERZ, ESQ.
rick(@earthrights.org _
MARCO SIMONS, ESQ. [S.B. #237314]
marco@earthrights.org

EARTHRIGHTS INTERNATIONAL
1612 K. Street N.W., Suite 401
Washington, DC 20006

Telephone: (202) 466-5188

Facsimile: (202) 466-5189

MICHAEL 8. SORGEN, ESQ. [S.B. #43107]
msorgen@sorgen.net

LAW OFFICES OF MICHAEL 8. SORGEN
240 Stockton Street, 9" Floor

San Francisco, Catifornia 94108

Telephone: (415) 956-1360

Facsimile: (415) 956-6342

JOSE LUIS FUENTES, ESQ. [S.B.#192236]
jlf499gsbc lobal.net

SIEGEL & YEE

499 14th Street, Suite 220

Qakland, Ca 94612 '

Telephone: §510) 839-1200
Facsimile: (510) 444-6698
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JUDITH BROWN CHOMSKY, ESQ.
jchomsky(@igc.org

MICHAEL POULSHOCK
mkoulshock@ mail.com

LAW OFFT OF JUDITH BROWN
CHOMSKY
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Pursuant to the Court's request at the November 15, 2006 hearing, plaintiffs submit the following
sample order degcribing the forms of injunctive relief they anticipate seeking once the appropriate time
comes for filing a formal motion for permanent injunction. The following exemplar addresses plaintiffs'
first cause of action only, since that was the only aspect of their complaint before the Court at the
Noveraber 15, 2006 hearing. Pursuant to plaintiffs’' understanding of this Court's request, plaintiffs do
not address their entitlement to the declaratory relief available ¢o them, as demonsrréted in plaintiffs’
Memorandum of Points and Authorities in Opposition to Defendants' Motion fot Summary Judgment on
Count One Based on Unavailability of Any Remedy (Motion No. 4), filed November 15, 2006, Section
Il at pages 14 - 16, Should the Court require a more detailed Proposed Injunction at this stage of the
proceedings, plaintiffs request a,n' opportmity to provide the same pursuant a regularly noticed maotion
and according to a briefing schedule agreed to by the parties and approved by the Court.

A SAMPLE OF INJUNCTIVE RELIEF PROPOSED BY PLAINTIFFS
REGARDING THEIR FIRST CAUSE OF ACTION
IT IS ORDERED THAT defendants Chevron Corporation, Chevron Investiments, Inc,, and

Chevron U.8.A., Tnc, (hereafter collectively referred to as "Defendants” or "Chevron") and their

respective employees, agents and persons acting with them or on their behalf are enjoined and restrained

as follows:

A. No later than sixty (60) days after entry of this Order, defendants shall:

1. Reflect on their financial books and records, including Chevron Cotporation's Chart of
Accounts, monetary payment and provision of food, lodging, facilities or equipment
(hereafter collectively referred ;co as "logistical support") to Nigerian military and police
personnel;

2. Require that any budgets, appropriation requests, financial information, aceounting

| reports, charts of acdount or other submissions providing financial information regarding
Chevron's operations in Nigen'a (hereinafter "financial documents™) identify as line items
monetary payments or provision of logistical support to Nigerian military or police
personnel during the period covered by said submissions, and the purpose for each such

payment and provision, and further, refuse to accept of approve financial documents

!
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failing to identify the same;
Not finalize Chevron Corporation's Chart of Accounts unless all monetary payments and
provision of logistical support to Nigerian military or police persomel for the period

covered are reflected as line items on said Chart, including the purpose for each such

payment or provision.

B. No later than one - hundred and twenty (120) days after entry of this order, defendants shall;

L. 'Undertake and finance a secutity review of Chevron's operations in Nigeria (gimilar to

the cotporate security review undertaken in January 1999), for the purpose of

determining: 1) whether it is practicable to secure Chevron's fe‘icilities and personnel in

Nigeria without paying or providing any logistical support to Nigerian military and police

personnel; and 2) if not practicable, to make recommendations for the implementation of

policies, principles, practices, and procedures that would lessen the likelihood of human
rights abuses and use of excessive force,

a. The Security Review Team shall be made up of five (3) individuals. Chevron
shall sélect one (1) individual from its Imernational‘Security Department who
oversees and monitors the Nigerian security operations and one (1) other
individual of its choosing. Plaintiffs shall select wo (2) individuals of their
choosing. The parties shall agree upon the selection of the fifth member of the
Security Review Team; failing such agreement as to the fifth member, the Court
shall appoint this individual;

b. If the Security Review Team concludes that it is practicable to forego use of the
Nigerian military and police to secure Chevron's facilities and personnel in
Nigetia, then defendants shall thereafter devise and institute a plan to accomplish
the same;

c. If the Security Review Team alternatively concludes that it is practicable to lessen
the use of Nigerian mulitary and police to secure Chevron's facilities and
personnel in Nigeria, then defendants shall thereafter devise and institute a plan to

accomplish the same;

2
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d, If the Security Review Team concludes that it is practicable to lessen the use of
Nigerian military and police, or that the Nigerian military and police must be used
at their current lévels, to secure Chevron's facilities and personnel in Nigeria, said
Team shall thereafter: '
i Develop a set of security policies, guidelines, and principles' for

implementation in the United States and Nigetia that are in compliance
with international human rights laws;

. Study the feasibility of various security procedures, practices, and
strategies that would lessen or prevent the commission of human rights
abuse and use of excessive force® by Nigerian military and police and
make recommendations for implementation as ‘to the same (e.g., require
the yse of rubber bullets, tasers, batons, etc. rather than live ammunition in
carrying out service on behalf of CNL, or require that military aﬁd police
who travel in CNL leased or owned aircraft place their weapons and
ammunition in the boot of the aircraft while in flight);

i, Develop training programs for the new security policies, principles,
procedures, practices, and strategies it is recommending, and in awareness
of the potential for commission of human rights abuses and use of

* excessive force by Nigerian military or police personnel for the following
security stafft
A. Chevron personnel who deal with security matters in Nigeria, or
with Nigetian military or police personnel,

B. Chevron Nigeria Limited (hereafter "CNL") civilian and private

The Voluntary Principles on Human Rights already adopted by the Chevron defendants to
be implemented by all of their organizational entities would provide an acceptable set of principles for

implementation.

2 The term "use of excessive force" shall be defined as a vse of force that is "greater than is

reasonable under the circumstances." Santos v. Gares, 287 F. 3d 846 (9" Cir, 2002).
3
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contracted - for security personne! who deal with security matters

in Nigeria, or with Nigerian military or police personnel.

Study the feasibility of developing training programs for Nigerian military

and police who are assigned to secure Chevron's facilities and personnel

in Nigeria in the new security policies, principles, procedures, practices,

and strategies it is recommending;

Provide recommendations regarding the length and frequency of the

training programs listed in subsections iii and iv, above, and guidelines for

implementation as to each of the subgroups listed in subsections i-iv,

above.

Provide recommendations reparding the feasibility and implementation of

screening and enforcement procedures that would:

A.

Require CNL to implement screening procedures {¢.¢., background
checks) to determine whether individual Nigerian military and
police personnel assigned to any of Chevron's operations, in
Nigeria have committed human rights abuses or used excessive
force, and if s0, to refuse to utilize the services of any such
individuals, or, if that is not possible, officially requést that such an
individual not be assigned to provide services on behalf of
Chevron's Nigéria operations;

Require CNL to implement screening procedures (e.g., background
checks) to determine whether individual CNL or private contracted
- for security personnel assigned to any of Chevron's operations in
Nigeria have committed human rights abuses or used excessive
force, and if so, to refose to utilize the services of any such
individuals;

Require CNL to implement enforcement procedures that would
result in the termination of employment of any individual CNL or

4
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private contracted - for security personnel assigned to any of
Chevron's aperations in Nigeria found to have committed huyman
rights abuses or used excessive force in the course of their
employment with or on behalf of CNL.

2 The Security Review Team shall complete its review and issue a Report to be

filed under seal with the Court and served on the parties satisfying the

T N Y

requirements laid out in paragraphs 11 - vi, above, no later than two hundred and
forty (240) days after entry of this order.
3. Chevron shall implement all of the recommendations of the Security Review
Team within a reasonable time frame not to exceed three huﬁdrad and sixty five
(365) days after the Report is issued.
C. Defendants shall take reasonable steps to ensure accountability for implementation of the
13 Secvrity Review Team recommendations by, at a minimum:
1. | Incorporating as part of Chevron's existing personne] evaluation of CNL's managing
director an assessment of the nature and extent of CNL's compliance with the security
policies, principles, practices and procedures promulgated pursuant to the Security

Review Team's recommendations.

2, Conducting yearly security compliance audits as part of Chevron's existing compliance
19

20
21
22
23
24

review of Chevron's Nigeria operat_ions , which audits are to include measurements of
achievement related to avoidance of human rights abnse and use of excessive force by
those individuals who are paid or provided logistical support by CNL, or who utilize
Chevron/CNL owned or leased facilities or equipment, and the implementation of
policies, principles, practices, and procedures promulgated pursuant to the Security

Review Team's recommendations,
251 n.

26
27
28

Defendants shall improve the transparency and accuracy of record keeping and reporting
regarding incidents wherein Nigerian military and police commit or are alleged to have
committed human rights abuses and/or use excessive force, conduct timely investigations

regarding such incidents, and remove those Nigerian military and police officers found to commit

5
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such acts by, at a minimum, implementing the following:

1.

Require CNL to keep detailed records of which Nigeria military and police units, aid the
full names of all officers, who are paid or provided logistical support by CNL, or who
utilize Chevron/CNL owned or leased facilities or equipment, and include such
information in quarterly reports provided to Chevron's International Security Team;
Require CNL to require aircraft pilots, boat drivers, and other transport

personnel performing services on behalf of CNL 10 log any incident which involves the

- use of force by Nigerian military or police, or which resulted in physical mjury to a

Nigerian resident, including the time, place, and date of the incident, who transported the
Nigerian military or police, the names of any CNL personnel aboard, as well as the names

of the Nigerian military or police involved and the Nigerian residents injured, if known;

' Require CNL to investigate:

i Within five (5) days, any incident reported by internal or external sources in
which it is alleged that Nigeria military or police paid or provided logistical
support by CNL, or utilizing CNL/Chevron owned ot lcased faéilities or
equipment, have discharged their weapons, for any purpose, documenting, at a
minimum, who fired upon whom, who was injured, when, where, and \}vhy, and
any measures taken 1o prevent recurrence of the incident, if applicable;

Within five (5) days, any incident reported by intemal or external sources in
which it is alleged that Nigeria military or police paid or provided logistical
support by CNL, or ntilizing CNL/Chevron owned or leased facilities or
equipment, have physically injured a Nigerian resident, documenting, at a
minimum, who was injured, how, by whom, when, where, and why, and any
measures taken to prevent recurrence of the incident, if applicable.

c. Within five (5) days, any incident reported by internal or external sources in
which it is alleged that Nigerian military or police paid or provided logical support
by CNL, or utilizing CNL/Chevron owned or leased facilities or equipment, have

committed human rights abuse or used excessive force, documenting, at a

6
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minimum, who was injured, how, by whom, when, where, and why, and any

measures taken 1o prevent recurrence of the incident, if applicable.

4. If it is determined after the investigation condueted pursuant to paragraph D.3 above that

a Nigetian military or police officer involved has committed a human rights violation,
used excessive force, and/or violated a security policy, procedure, or practice, including,
but not limited to, those policies, procedures, anﬂ/or practices promulgated by the
Security Review Team, require that CNL take immediate steps to yemove that Nigerian
military ot police officer from their security force, or ensure that said officer is not paid or

provided logistical support by CNL, or allowed to utilize CNI/Chevron owned or leased
facilities or equipment in the future,

5. Require CNL to report to proper government authorities in Nigetia any and all allegations
of human rights abuse or use of excessive force by Nigerian military and police personnel
paid or provided logistical support by CNL, or utilizing CNL/Chevron owned or leased

facilities or equipment, and the results of investigations conducted pursuant to

paragraphs D.3-4,

No later than thirty (30) days after entry of this order, defendants shall post in a prominent
location on their respective websites (including external websites) notices of any incidents
wherein Nigerian residents suffered physical injuries (besides work-telated injuries) as a result of
the conduct of Nigerian military and police personnel paid or provided logistical support by
'CNL, or utilizing CNL/Chevron owned or leased facilities or equipment. Defendants shall post

any such notice within seven (7) calendar days of the incident and the notice shall contain the

following information: date and location of the incident, number of people injured and brief

description of people's injuries. Defendants shall amend any such notice within thirty (30) days

of the incident to indicate the cause of the people's injuries (e.g., shot by Nigerian military). All

amended notices shall also be compiled and included in Chevron's annual shareholders report

and a copy provided to Chevron's Governance Board in California.

No later than thisty (30) days afer eniry of this order, defendants shall post in a

prominent location on their respective websites (including external websites) notices of any

7
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complaints of use of excessive force or human rights abuses by Nigerian military and police
personmel paid or provided logistical support by CNL, or utilizing CNL/Chevron owned or leased
facilities or equipment. Defendants shall post any such notice within seven (7) calendar days of
the complaint and the notice shall contain the following information: date of the complaint's
receipt, issue identified in the complaint, and the name of governmexit entity, agency, or
community organization submitting the complaint. If the complaint has been submitted by an
individual, the name of the individual shall not be posted; rather the tribal affiliation of the
individual shall be posted, if known. In addition, to the extent that the date and locatién of the
incident in the complaintis the same as the date and location of the incident posted on the ‘
websites in paragraph E, the notice shall identify that the complaint corresponds to such incident,

All notices shall also be compiled and included in Chevron's annual shareholders report and a

copy provided to Chevron's Govemnance Board in California.

Defendants shall take all reasonable steps to implement the Global Sullivan Principles and the

Voluntary Principles on Human Rights and Security by, at a minimum, complying with the

following:

1. Defendants shall review the Global Sullivan Principles and the Voluntary Principles on
Human Rights and Security (which it adopted and has expressed ongoing support for) to
determine whether it is appropriate to include any of those principles in its Existing Code
of Business Conduct, and report back to the Court and serve on the parties its findings m
that regard.

2, Defendants shall require CNL to distribute to CNL's employees, to private contracted -
for security personnel, and to Nigerian police and militaty personnel paid or provided
logistical support, or utilizing CNL/Chevron owned or leased facilities or equipment, and
Nigerian police and military command staff, written notice that it is Chevron's official
policy to be in compliance with the Global Sullivan Principles and the Vohmtary
Principles on Human Rights and Security, and to include within said notice the referenced
Principles, and to inform said personnel that violations of those Principles will be

teported to the appropriate government authorities or documented as part of

g
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CNLIChevron performance evaluation;
Defendants shall require CNL to include as part of its regular reporting to Chevron any
and all steps taken to adhere to the Global Sullivan Principles and the Voluntary

Principles on Human Rights and Security in carrying out Chevron's Nigetia operations.

Dated: December 4, 2006 Respectfully Submitted,

HADSELL & STORMER

By: é—’\ -
Barboee Brdas Hadsell \

Attormeys for all Plaintiffs

PropOrdlnjRelief (2).wpd
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Home The Principles Participants Reports Timeline of Events Contact

The Voluntary Principles on Security and Human
Rights + Introduction

Governments of the United States, the United Kingdom, the

The Voluntary Principles
Netherlands and Norway, companies in the extractive and energy

Introduction

sectors ("Companies™), and non-governmental organizations
("NGOs"), all with an interest in human rights and corporate

Risk Assessment

) Interactions: Companies
social responsibility, have engaged in a dialogue on security and + Public Security

human rights. Interactions: Companies
+ Private Security

The participants recognize the importance of the promotion and

protection of human rights throughout the world and the constructive role business and civil society --
including non-governmental organizations, labor/trade unions, and local communities -- can play in
advancing these goals. Through this dialogue, the participants have developed the following set of voluntary
principles to guide Companies in maintaining the safety and security of their operations within an operating
framework that ensures respect for human rights and fundamental freedoms. Mindful of these goals, the
participants agree to the importance of continuing this dialogue and keeping under review these principles
to ensure their continuing relevance and efficacy.

Acknowledging that security is a fundamental need, shared by individuals, communities,
businesses, and governments alike, and acknowledging the difficult security issues faced by
Companies operating globally, we recognize that security and respect for human rights can and
should be consistent;

Understanding that governments have the primary responsibility to promote and protect human
rights and that all parties to a conflict are obliged to observe applicable international humanitarian
law, we recognize that we share the common goal of promoting respect for human rights,
particularly those set forth in the Universal Declaration of Human Rights, and international
humanitarian law;

Emphasizing the importance of safeguarding the integrity of company personnel and property,
Companies recognize a commitment to act in a manner consistent with the laws of the countries
within which they are present, to be mindful of the highest applicable international standards, and
to promote the observance of applicable international law enforcement principles (e.g., the UN
Code of Conduct for Law Enforcement Officials and the UN Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials), particularly with regard to the use of force;




Taking note of the effect that Companies' activities may have on local communities, we recognize
the value of engaging with civil society and host and home governments to contribute to the welfare
of the local community while mitigating any potential for conflict where possible;

Understanding that useful, credible information is a vital component of security and human
rights, we recognize the importance of sharing and understanding our respective experiences
regarding, inter alia, best security practices and procedures, country human rights situations, and
public and private security, subject to confidentiality constraints;

Acknowledging that home governments and multilateral institutions may, on occasion, assist
host governments with security sector reform, developing institutional capacities and strengthening
the rule of law, we recognize the important role Companies and civil society can play in supporting
these efforts;

We hereby express our support for the following voluntary principles regarding security and human rights in
the extractive sector, which fall into three categories, risk assessment, relations with public security, and
relations with private security.

This web site was developed through a joint partnership with the International Business Leaders Forum and
Business for Social Responsibility.




Home The Principles Participants Reports Timeline of Events Contact

The Voluntary Principles on Security and Human
Rights + Risk Assessment

The ability to assess accurately risks present in a Company's

The Voluntary Principles
operating environment is critical to the security of personnel,

Introduction

. . ,
local communities and assets; the success of the Company’s short Risk Assessment

and long-term operations; and to the promotion and protection . :
Interactions: Companies

of human rights. In some circumstances, this is relatively simple; + Public Security

in others, it is important to obtain extensive background Interactions: Companies
. . . . . . + Private Security
information from different sources; monitoring and adapting to i :

changing, complex political, economic, law enforcement, military
and social situations; and maintaining productive relations with local communities and government officials.

The quality of complicated risk assessments is largely dependent on the assembling of regularly updated,
credible information from a broad range of perspectives -- local and national governments, security firms,
other companies, home governments, multilateral institutions, and civil society knowledgeable about local
conditions. This information may be most effective when shared to the fullest extent possible (bearing in
mind confidentiality considerations) between Companies, concerned civil society, and governments,

Bearing in mind these general principles, we recognize that accurate, effective risk assessments should
consider the following factors:

Identification of security risks. Security risks can result from political, economic, civil or
social factors. Moreover, certain personnel and assets may be at greater risk than others.
Identification of security risks allows a Company to take measures to minimize risk and to assess
whether Company actions may heighten risk.

Potential for violence. Depending on the environment, violence can be widespread or limited
to particular regions, and it can develop with little or no warning. Civil society, home and host
government representatives, and other sources should be consulted to identify risks presented by
the potential for violence. Risk assessments should examine patterns of violence in areas of
Company operations for educational, predictive, and preventative purposes.




Human rights records. Risk assessments should consider the available human rights records
of public security forces, paramilitaries, local and national law enforcement, as well as the
reputation of private security. Awareness of past abuses and allegations can help Companies to
avoid recurrences as well as to promote accountability. Also, identification of the capability of the
above entities to respond to situations of violence in a lawful manner (i.e., consistent with
applicable international standards) allows Companies to develop appropriate measures in
operating environments.

Rule of law. Risk assessments should consider the local prosecuting authority and judiciary’s
capacity to hold accountable those responsible for human rights abuses and for those responsible
for violations of international humanitarian law in a manner that respects the rights of the
accused.

Conflict analysis. Identification of and understanding the root causes and nature of local
conflicts, as well as the level of adherence to human rights and international humanitarian law
standards by key actors, can be instructive for the development of strategies for managing
relations between the Company, local communities, Company employees and their unions, and
host governments. Risk assessments should also consider the potential for future conflicts.

Equipment transfers. Where Companies provide equipment (including lethal and non-lethal
equipment) to public or private security, they should consider the risk of such transfers, any
relevant export licensing requirements, and the feasibility of measures to mitigate foreseeable
negative consequences, including adequate controls to prevent misappropriation or diversion of
equipment which may lead to human rights abuses. In making risk assessments, companies
should consider any relevant past incidents involving previous equipment transfers.

This web site was developed through a joint partnership with the International Business Leaders Forum and
Business for Social Responsibility.




Home The Principles Participants Reports ‘Timeline of

Events Contact

The Voluntary Principles on Security and Human
Rights + Interactions Between Companies and

Public Security

Although governments have the primary role of maintaining law
and order, security and respect for human rights, Companies
have an interest in ensuring that actions taken by governments,
particularly the actions of public security providers, are
consistent with the protection and promotion of human rights. In
cases where there is a need to supplement security provided by
host governments, Companies may be required or expected to
contribute to, or otherwise reimburse, the costs of protecting

The Voluntary Principles

Introduction

Risk Assessment

Interactions: Companies + Public
Security

Interactions: Companies + Private
Security

Company facilities and personnel borne by public security. While public security is expected to actin a
manner consistent with local and national laws as well as with human rights standards and international

humanitarian law, within this context abuses may nevertheless occur.

In an effort to reduce the risk of such abuses and to promote respect for human rights generally, we have
identified the following voluntary principles to guide relationships between Companies and public security

regarding security provided to Companies:

Security Arrangements

Companies should consult regularly with host governments and local communities about the

. impact of their security arrangements on those communities.

Companies should communicate their policies regarding ethical conduct and human rights to
public security providers, and express their desire that security be provided in a manner
consistent with those policies by personnel with adequate and effective training.

Companies should encourage host governments to permit making security arrangements
transparent and accessible to the public, subject to any overriding safety and security concerns.

Deployment and Conduct




The primary role of public security should be to maintain the rule of law, including safeguarding
human rights and deterring acts that threaten Company personnel and facilities. The type and
number of public security forces deployed should be competent, appropriate and proportional to
the threat.

Equipment imports and exports should comply with all applicable law and regulations.
Companies that provide equipment to public security should take all appropriate and lawful
measures to mitigate any foreseeable negative consequences, including human rights abuses and
violations of international humanitarian law.

Companies should use their influence to promote the following principles with public security: (a)
individuals credibly implicated in human rights abuses should not provide security services for
Companies; (b) force should be used only. when strictly necessary and to an extent proportional to
the threat; and (c) the rights of individuals should not be violated while exercising the right to
exercise freedom of association and peaceful assémbly, the right to engage in collective
bargaining, or other related rights of Company employees as recognized by the Universal
Declaration of Human Rights and the ILO Declaration on Fundamental Principles and Rights at
Work.

In cases where physical force is used by public security, such incidents should be reported to the
appropriate authorities and to the Company. Where force is used, medical aid should be provided
to injured persons, including to offenders.

Consultation and Advice

Companies should hold structured meetings with public security on a regular basis to discuss
security, human rights and related work-place safety issues. Companies should also consult
regularly with other Companies, host and home governments, and civil society to discuss security
and human rights. Where Companies operating in the same region have common concerns, they
should consider collectively raising those concerns with the host and home governments.

In their consultations with host governments, Companies should take all appropriate measures to
promote observance of applicable international law enforcement principles, particularly those
reflected in the UN Code of Conduct for Law Enforcement Officials and the UN Basic Principles
on the Use of Force and Firearms.

Companies should support efforts by governments, civil society and multilateral institutions to
provide human rights training and education for public security as well as their efforts to
strengthen state institutions to ensure accountability and respect for human rights.



Responses to Human Rights Abuses

Companies should record and report any credible allegations of human rights abuses by public
security in their areas of operation to appropriate host government authorities. Where
appropriate, Companies should urge investigation and that action be taken to prevent any
recurrence.

Companies should actively monitor the status of investigations and press for their proper
resolution.

Companies should, to the extent reasonable, monitor the use of equipment provided by the
Company and to investigate properly situations in which such equipment is used in an
inappropriate manner.

Every effort should be made to ensure that information used as the basis for allegations of human
rights abuses is credible and based on reliable evidence. The security and safety of sources should
be protected. Additional or more accurate information that may alter previous allegations should
be made available as appropriate to concerned parties.

This web site was developed through a joint partnership with the International Business Leaders Forum and
Business for Social Responsibility.




Home The Principles Participants Reports Timeline of Events Contact

The Voluntary Principles on Security and Human
Rights + Interactions Between Companies and
Private Security

Where host governments are unable or unwilling to provide
adequate security to protect a Company's personnel or assets, it
may be necessary to engage private security providers as a Risk Assessment

complement to public security. In this context, private security Interactions: Companies
may have to coordinate with state forces, (law enforcement, in + Public Security .
particular) to carry weapons and to consider the defensive local Interactions: Companies + Private
use of force. Given the risks associated with such activities, we R
recognize the following voluntary principles to guide private

security conduct:

The Voluntary Principles

Introduction

Private security should observe the policies of the contracting Company regarding ethical conduct
and human rights; the law and professional standards of the country in which they operate;

emerging best practices developed by industry, civil society, and governments; and promote the
"observance of international humanitarian law.

Private security should maintain high levels of technical and professional proficiency, particularly
with regard to the local use of force and firearms.

Private security should act in a lawful manner. They should exercise restraint and caution in a
manner consistent with applicable international guidelines regarding the local use of force,
including the UN Principles on the Use of Force and Firearms by Law Enforcement Officials and
the UN Code of Conduct for Law Enforcement Officials, as well as with emerging best practices
developed by Companies, civil society, and governments.

Private security should have policies regarding appropriate conduct and the local use of force
(e.g., rules of engagement). Practice under these policies should be capable of being monitored by
Companies or, where appropriate, by independent third parties. Such monitoring should
encompass detailed investigations into allegations of abusive or unlawful acts; the availability of



disciplinary measures sufficient to prevent and deter; and procedures for reporting allegations to
relevant local law enforcement authorities when appropriate.

All allegations of human rights abuses by private security should be recorded. Credible allegations
should be properly investigated. In those cases where allegations against private security
providers are forwarded to the relevant law enforcement authorities, Companies should actively
monitor the status of investigations and press for their proper resolution.

Consistent with their function, private security should provide only preventative and defensive
services and should not engage in activities exclusively the responsibility of state military or law
enforcement authorities. Companies should designate services, technology and equipment
capable of offensive and defensive purposes as being for defensive use only.

Private security should (a) not employ individuals credibly implicated in human rights abuses to
provide security services; (b) use force only when strictly necessary and to an extent proportional
to the threat; and (c) not violate the rights of individuals while exercising the right to exercise
freedom of association and peaceful assembly, to engage in collective bargaining, or other related
rights of Company employees as recognized by the Universal Declaration of Human Rights and
the ILO Declaration on Fundamental Principles and Rights at Work.

In cases where physical force is used, private security should properly investigate and report the
incident to the Company. Private security should refer the matter to local authorities and/or take
disciplinary action where appropriate. Where force is used, medical aid should be provided to
injured persons, including to offenders.

Private security should maintain the confidentiality of information obtained as a result of its
position as security provider, except where to do so would jeopardize the principles contained
herein. )

To minimize the risk that private security exceed their authority as providers of security, and to
promote respect for human rights generally, we have developed the following additional voluntary
principles and guidelines:

Where appropriate, Companies should include the principles outlined above as contractual
provisions in agreements with private security providers and ensure that private security
personnel are adequately trained to respect the rights of employees and the local community. To
the extent practicable, agreements between Companies and private security should require
investigation of unlawful or abusive behavior and appropriate disciplinary action. Agreements
should also permit termination of the relationship by Companies where there is credible evidence
of unlawful or abusive behavior by private security personnel.



Companies should consult and monitor private security providers to ensure they fulfil their
obligation to provide security in a manner consistent with the principles outlined above. Where

appropriate, Companies should seek to employ private security providers that are representative

of the local population.

Companies should review the background of private security they intend to employ, particularly
with regard to the use of excessive force. Such reviews should include an assessment of previous
services provided to the host government and whether these services raise concern about the
private security firm's dual role as a private security provider and government contractor.

Companies should consult with other Companies, home country officials, host country officials,
and civil society regarding experiences with private security. Where appropriate and lawful,
Companies should facilitate the exchange of information about unlawful activity and abuses
committed by private security providers.

This web site was developed through a joint partnership with the International Business Leaders Forum and
Business for $Social Responsibility.
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Voluntary Principles Participation Criteria

Summary Participants

Governments

Companies

At the 2007 plenary in Washington DC, the participation criteria
were formally agreed upon. The criteria articulate the

Non-Governmental Organizations

responsibilities of current and future members of the initiative; it

. . e . . Ob
is anticipated that the criteria will strengthen implementation of RenvEns

the VPs while also encouraging more robust and constructive
dialogue among participants. Some of the key features of the
criteria include: minimum requirements for participation; a

dispute resolution process to raise concerns about the B

performance of a participant; accountability mechanisms that

Participation Criteria

Overview and Summary

include the possibility of expulsion; and more transparent procedures for accepting new members.
Additionally, the new criteria enshrine a commitment by participants to report publicly on their
implementation of the VPs or their support for implementation once formal reporting criteria are finalized.

The Criteria

Participants agree that the core objective of the Voluntary Principles is to "guide companies in maintaining
the safety and security of their operations within an operating framework that ensures respect for human
rights and fundamental freedoms." Participants acknowledge that engagement and dialogue among the
Participants are central to reaching this objective. To facilitate the goals of the Voluntary Principles and
encourage full and open dialogue, Participants agree that all proceedings of the Voluntary Principles process
are on a non-attribution and non-quotation basis and no distribution of documents to non-participants is
permitted except as required by valid legal process or otherwise required by law.

All Participants, including governments, companies and NGOs, must meet the following criteria:

1. Publicly promote the Voluntary Principles;

2. Proactively implement or assist in the implementation of the Voluntary Principles;

3. Attend plenary meetings and, as appropriate and commensurate with resource constraints, other
sanctioned extraordinary and in-country meetings;

4. Communicate publicly on efforts to implement or assist in the implementation of the Voluntary
Principles at least annually;



5. Prepare and submit to the Steering Committee, one month prior to the Annual Plenary Meeting, a
report on efforts to implement or assist in the implementation of the Voluntary Principles according
to criteria agreed upon by the participants;

6. Participate in dialogue with other Voluntary Principles Participants; and

7. Subject to legal, confidentiality, safety, and operational concerns, provide timely responses to
reasonable requests for information from other Participants with the aim of facilitating
comprehensive understanding of the issues related to implementation or assistance in
implementation of the Voluntary Principles.

Any Participant's status will automatically become inactive 2% if it fails to submit an annual report that meets
agreed criteria (Participation Criteria number 5, above) and/or categorically refuses to engage with another
Participant 92 23,

Participants are permitted to raise concerns regarding whether any other Participant has met the
Participation Criteria and, where appropriate, concerns regarding sustained lack of efforts to implement the
Voluntary Principles. The ultimate goal of all concerns raised with regard to performance under the
Voluntary Principles should be to strengthen individual and collective efforts to implement or assist in
implementing the Voluntary Principles through constructive engagement.

Participants will seek to resolve any concerns through direct dialogue with another Participant. If direct

determined by consensus of 22 the Steering Committee that these concerns are based on reliable
information and that the Voluntary Principles process will be strengthened by further consultations, the
matter will be referred to the Secretariat within 60 days of its submission to the Steering Committee. The
Secretariat will facilitate formal consultations between the interested Participants, subject to the
requirement of confidentiality set forth in this document. In no more than six months, the Participants
involved in these consultations may present the matter to the annual or special Plenary for its consideration.
That Plenary shall decide what, if any, further action is appropriate. The Plenary's role is to make
recommendations that will lead to deepening of the Voluntary Principles. Any recommendation of the
Plenary, other than expulsion will be taken by a supermajority (66%) of government participants, a simple
majority (51%) of non-governmental organization participants, and a simple majority (51%) of company
participants represented at the Plenary session. A party to a complaint can request the Steering Committee
to conduct a status review of implementation and to consider any issues arising from the implementation of
arecommendation. The Steering Committee, on its own discretion, can initiate this process. Categorical
failure to implement that Plenary's recommendations within a reasonable period as defined by that Plenary
will result in inactive status. Decisions to expel a Participant must be taken by consensus, excluding the

concerns are raised about more than one Participant, the decisions with respect to each Participant will be
reached separately.

To facilitate the goals of the Voluntary Principles and encourage full and open dialogue, Participants
acknowledge that implementation of the Principles is continuously evolving and agree that the Voluntary
Principles do not create legally binding standards and participation in, communications concerning, and
alleged failures to abide by the Voluntary Principles shall not be used to support a claim in any legal or
administrative proceeding against a Participant. This shall not preclude any Participant from criticizing the
conduct of any other Participant, publicly or privately, subject to the requirement of confidentiality set forth
in this document. '



Admission of a prospective participant to the Voluntary Principles requires consensus of the existing
Participants. If a request for participation is denied, the Participant(s) who has/have objected agree to have
their objection(s) made known to the prospective participant concerned, with an explanation of their reason
for the objection. The prospective participant may challenge the decision denying it admission and shall
have the opportunity to make its case to the Steering Committee, which will report this to all Participants.

o1
Inactive means temporarily being unable to exercise one’s rights as a Participant.

02
Engaging with another Participant refers to engagement in good faith.

03
A directive will be given to the Steering Committee stating that situations involving imminent or ongoing litigation will
not be subject to this provision.

04

When a concern is raised by or about a Steering Committee member, that member shall be replaced by its immediate
predecessor on the Steering Committee. This replacement will occur only with respect to and for the duration of the
said concern.

05
Consensus means unanimous agreement of all active participants.

06

This requirement for consensus applies to expulsion. It does not apply to inactive status, which resulits from violation
of criterion 5 — categorical refusal to engage with the other participants — or from categorical failure to implement
recommendations of the Plenary, as outlined previously.

Back to the top 1

This web site was developed through a joint partnership with the International Business Leaders Forum and
Business for Social Responsibility.






