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The Detendant s Motion to Dismiss 1s a pernicious ploy to distract this Court trom the
Dctendant s clear violation ot United States law by challenging well tounded United States

authority to ¢stabhish ats Exclusive Economic Zone
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The Defendant s sweeping arguments must tul tor scveral teasons Fust the Detendint
docs not have standing to assert violations of intermational law  Sccond ven if the Detend int
did have such standing the Detendant s intermational law arguments are 1diosynceratie
unsupported and sumply wrong They fly in the tace ot the practice ot States including Kirtbati
which has not objected to the United States  cxercise ot its jurisdiction 1n its Exclusive Economic
Zone adjacent to Howlind and Baker Islands  This court should reject the Detendant s
arguments which 1t accepted by this Court would lead to a massive loss of jurisdiction by both
the United States and many other 1sland nations 1n the Pacitic such as the Northern Mananas
[slands (NMI) the Marshall Islands the Federated States ot Micronesia Palau and Kinbat

I FACTUAL BACKGROUND

The facts are straightforward The United States Coast Guard caught Defendant tishing
illegally 1in the Umted States Exclusive Economic Zone generated by Howland and Baker Islands
on September 6 2006

Howland and Baker Islands torm an important element in the U S Pacitic Insular Areas
They have interesting and nch pasts an important present and 1t 1s anticipated a valuable
tuture They are of signiticant size (Baker 1s | 4 square kilometers and How land 1s 1 84 square
kilometers) Amelia Earhart disappeared while flying to a runway at Howland Baker joined the
American Family in 1857 Both islands had a role in the early days ot Whale hunting  The
1slands  guano deposits were mined by United States and British companies during, the second
halt of the 19" Century  The 1slands were inhabited between 1935 and 1942 by Hawanan
students trom Kamechameha School as part ot an enthusiastic project that ended when the

Japanese threatened the area at the start of World War Il The U S Coast Guaid used the islands
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duting the War Todw the shinds e partot a U'S Nattonal Waldlite Retuge whose ottice 1s
in Honolulu  The tetuge provides nesting and roosting, habitat tor ibout 20 species ot scabirds
ind shorcbirds Threatened sea turtles nd endingered hwksbill sea turtles torge 1n the shatlow
waters of the reet with hundreds ot species ot tish corals and other invertebrites  Biker Island
prescntly hosts a day beacon for navigation and an abandoned runw 1y -V isitation 1s by special
use permit

On September 7 2006 law entorcement personnel trom the National Oceanie and
Atmospheric Administration (NOA A) were conducting a tishenes patrol 1board a United States
Coast Guard (USCG) arcraft The purpose ot this patrol was to conduct surveillance ot the
Exclusive Economic Zone (EEZ)' of the United States adjacent to the United States National
Wildlite Retuges ot Howland and Baker Islands 1n order to detect 1llegal fishing activity During
that flight law enforcement personnel sighted a 215 purse seiner later identified as the F V
VMARSHALLS 201 at coordinates 02 29 0S 176 45 OW a position within the EEZ ot the United
States At that ime the vessel s boom was lowered and its purse seimne tishing net was not
covered or properly stowed as prohtbited by the Magnuson Stevens Fishery Conservation and

Management Act { Magnuson Act ) 16 US C § 1857 (4)(A) and (B) Dunng this flight patiol

1 The EFZ ot the United States was established by Presidenual Proclamation No 5030 (March 10 1983) creating
an area of ocean over which the United State  exercises exclusive jurisdiction and soverei n nght for the purpose of
cxplorng exploiting consening, and managing, natural resources  The outer limits ot the EEZ are 200 nautical
nules trom the basetme trom which the U S termitorial sea 1y measured unloss otherwise specified  The peaihic
coordmates for the US FEZ adjacent to Howland and Baker Islands 1 published by the U S Departiment ot State in
the Federal Reisteron Augu t23 1995 60 FR 43825 However under the Magnuson Act the United States ha
claimed an exclusive f1 hery zone around these islands sinee 1977 ELZ ot the U S  Presidennial Proclamation No

SU30 42 F R 12937 40 (March 7 1977)

F\ s the desicnauon for Fishing Vo5 ]
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two dditional torergn fishing vessels were detected within the EEZ wdywent to Howlind and
Baker Islands They werc the FV KOO S 101 ind the F VY KOO S 108

On September 9 2006 a sceond aireratt patrol was conducted by the USCG and NOAA
law cnforcement personnel The F 'V MARSHALLS 201 was again observed this time at
position 02 06 1S 176 00 "W approximately 1 9 nautical nules within the EEZ adjacent to
Howland and Baker Islands At the time of the sighting the vessel was actively tishing with
approximately 10°0 ot its net in the water filled with fish In addition two small tender vessels
were assisting with the retneval of the net  Fishing within the U S EEZ by a foreign tishing
vessel without authorization ot NOA A 1s prohibited by the Magnuson Act 16 L S C § 1857(2)
The USCG aircrew immediately contacted the USCG Cutter WALNUT (WALNUT) to intercept
and conduct a boarding on the F¥ MARSHALLS 201 The WALNUT was also 1n the area
conducting a fisheries patrol

Approximately seventy minutes later the WALNUT amved on scene and LSCG
personnel detected the F V MARSHALLS 201 both visually and by radar The WALNUT s radar
identified the vessel s position at 02 05 387S 175 59 253W a position approximately 2 nautical
miles inside the US EEZ The lookout on the WALNUT reported seeing the vessel hauling in
its purse seine tishing net containing fish as the two small tender vessels were 1n the water
assisting the retitcval of the net Once 1t was determined the F V MARSHALLS 201 was actively
tishing within the EEZ both the WALNUT and the USCG aircrew continuously attempted to
hail the F V MARSHALLS 201 via radio and ordered the vessel to heave to and prepare to be
boarded The F VM ARSHALLS 201 tailed to comply with this command and five minutes after

the arrnival ot the WALNUT the F V MARSHALLS 201 fled towards the EEZ boundary line
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with her nets still hanging trom the boom The W ALNUT begin o immediate pursuit - Atter
severi munutes the W ALNU T hawled up the thg hoist LIMA a black ind yellow chechered
t11g which 1s the internationally recognized siznal code flag tor  stop instantly  They also
sounded the signal trom the Intcrnational Code ot Signals on their starboard vardarm for LIMA
with the ship s wiistle The F vV MARSHALLS 201 responded with two short blasts ind
continued 1ts hasty departure out of the U S EEZ

After approximately twenty minutes the F vV MARSHALLS 201 exited the US EEZ
with the WALNUT maintaining hot pursuit  Someone aboard the F vV MARSHALLS 201
e\ventually responded to the haihing by the USCG via radio by stating no speak English and

me no inside work several times Eight minutes after exiting the US EEZ the vessel stopped

brictly while the crew of the F V MARSHALLS 201 finished stowing her gear and tender
vessels but she quickly resumed making way away from the U S EEZ boundary line Durning this
time the commanding othcer of the WALNUT ordered the 50 calibcr machine guns to be
mounted though they were not pointed at the F V MARSHALLS 201 at any time Within
minutes the F/V MARSHALLS 201 came to full stop in the water and someone on board the
vessel radioed you come over my boat

A boarding team from the WALNLUT boarded the F V MARSHALLS 201 and
immediately secured the vessel for an mvestigation into the illegal fishing activity  The boarding
team 1dentitied thirty si1x crew members on board the F V MARSHALLS 201 Duning the
inv estigation it was determined that 1) the Captain of the vessel was Mr Wen Yuch Lu ( Captain

Lu ) a Tawanese aitizen 2) the F vV MARSHALLS 201 did not possess a permit to hish within




the US EEZ nd 3) the vessed caught 110 metric tons ot tuni trom the illeg 1l hishing set on
Scptember 9 2006

On Scptember 10 2000 1w entorcement personned of the WALNU T saized the F V
VIARSHALLS 201 and her catch and began escorting the vessel to Guam The vessel was
escorted by the W ALNUT until relieved by the USCG Cutter SEQUOIA on September 16 2006

A boarding team trom the SEQUOIA relieved the bowrding team trom the WALNUT in
order to escort the F V. MARSHALLS 201 to Guam and conduct additional investigation During
that investigation Captain Lu began to make voluntary unsolicited statements 1n broken Enghish
to the boarding team Captain Lu stated that he was not tishing inside the hne but had set his
geat three miles outside the hine and had then dnfted inside the line while hauling his gear

On September 20 2006 the SEQUOIA reached port in Guam and secured the F V
MARSHALLS 201 at the Cassamar Pier in Apra Harbor A complete survey ot the vessel and
catch ot tuna was completed which estimated the current market value of the vessel to be
$2 650 000 and the current market value ot the tuna on board to be $350 000

On October 10 2006 the United States tiled a Complaint tor Forteiture of the 'vessel and
catch based on the two violations of the Magnuson Act On October 13 2006 a release bond tor
$2 950 000 was filed 1n the forfeiture matter and the vessel departed Guam soon thereatter

The F VMARSHALLS 201 1s 1egistared in the Republic of the Marshall Islands and 1s
owned by the Marshall Islands Fish Company ( Claitmant or MIFCO ) MIFCO has just two
sharcholders  the Koo s Fishing Company and the Marshall Islands Marine Resources Authority

(a division of the Government of the Republic ot the Marshall Islands) Koo s Fishing Company

15 registered 1n the Republic ot the Marshall Islands with ottices in Myuro Republic of the
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Il THE LAWS OF THE UNITED STATES

The Magnuson Stevens Fishery Conscaryation ind Mangement Act ( Maonuson Act )
wAs cnacted mto w1994 Pubhic Law 94 265 and was imended in 1996 16 L S C & 1801
et seq Inits hindings at 32 it specttically mentioned among others the highly mugritory
species of the high seas and that (1)1 placed under sound management betore over tishing has
csed ireversible ctfects the fishernies ¢an be consen ed 16 LSC 21801 (a) () & (5)
Sustainable Fisheries Act Public Law 104 297 (1996) * The Pacitic Insular Arcas are one ot the
tocal points of the Magnuson Act  Pacitic Insular Areas contain unique historical cultural
legal political and geographical ciicumstances which make tishernies resources important in
sustaining their economic growth 16 L S C § 1801 (a) (10)

The Act spearfically places junisdiction for entorcement of the EEZs for the Pacific

Insular Areas substantially in the U S District Court tor the District of Guam 16 US C § 1861

Sec 301 (d)

' The Fishery Consers ation and Mana,_ement Act of 1976 was first enacted March 1 1977 and the Federal Re_nster
Notice was published March 7 1977

* The relevant ection tate (4) International ti herv a-reements hase not been eftective in preventing or
termmating the over tishing of these valuable tisherv re ources  There 1s dnger that irreversible etfect. trom over
tishin. will take place betfore an ettective international agreement on hishery mana_cment jurisdi tion can be
negotiated signed rathied nd implemented  (S) Fishery resource  are finite but renewable It placed under ound
management before over tishing has caused ireversible effects the t1 heries can be con ened and maintamed <o as
to provide ptmum vields on a continumg bass

JURISDIC TION OF COLRIS In the vase of Guam or anv po session of the U nited States n the Pacihie Ocean
the appropriate ourt 1 the United States District Court tor the District »f Guam exeept that in the case of Amurnican
Sana the 1ppropriat  ourt 1s the Umit d States Distriet Court for the Di trict ot Hawan and - xeept that in the case
of the Northam Manana | inds the approprnate wurt 1 the United States D trict Court tor the District of the
Northern Mariima | lainds 16 1 S C ¢ 1861 Sec 301 tdy (Fmphi . Added)

6
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The tum Parartic Insulba Arer s detined to main Americr Simoa Guam the
Northern Man i shinds Baher Island Howland Island Jarvis Island Johnston \toll
kimgman Reef MMidway Island Wake Island or Palmyra Atoll as applic ible wnd includes
all islands and 1eets appurtennt to such sland reet ot atoll 16 U S C Y 1801 See 3 (30)
(those areas under Guun s District Court 1n bold)

Thus places the bulk of the United State s EEZ 1n the Paaitic Insular Arc s within the
jurisdiction ot the District Court on Guam  The islands stietch across a geographic constellation
ot ocean zones that cover an expanse equiy alent to the width ot the United States mainland
greater than 3 000 miles The Insular Areas are highly valued and enjoy a rich hastory and a
bright future

The ultimate enforcement 1n the Act 15 stated 1n the Civil Enforcement section which
states that an oftending vessel shall be subject to tortesture to the United States 16 US C 3§
1860 (a) °

The EEZ adjwent to Howland and Baker Ist inds 15 well detined with geographic
coordinates published 1n the Federal Register  The Federal Register states that  to the southeast
and south ot Howland and Baker [slands the limit ot the exclusive economic zone shall be
determined by straight lines connecting the following points Exclusive Economic Zone and
Mantime Boundaries 60 Fed Reg 43829 (Aug 23 1995)  The Fuderal Register provides a

list of 1y geographic coordinates such that the exact EEZ location can be accurately charted by

“ Pacitic | hind Nations through ot the reoion proumite o the Pacthie In ular Arca hay paralld taute Inthe
asc of States such as the R publi of th Mar hall 1 lands th Tin_uage of the et Dorfunture ections
sub tintally adopted it thar law verbinm
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my vesselather manulhy or using decttonic mstruments such 1 GPS ind charting deviees
Vessedsthat fishiinthe US EEZ without 1 license are clearly subject to tortaiture

Congress has exphiathy and athrmatin ey recognized the EEZ ott of Howlind and Baker
Islands Sce 16 L S C § 1824(e)(8) as imended by Magnuson Steyens Fishery Consernyation
and Management Rewuthorization Act ot 2006 scction 6 Pub L 109 479 (2007) The
Magnuson Act provides 1in part

In the C1se of violations by toreign vessels occurring within the exclusive economic

zones off Midway Atoll Johnston Atoll Kingman Rect Palmyra Atoll Jarnvis Howland,

Baker and Wake Islands amounts received by the Secretary attnbutable to fines and penalties

The seaward limit of the exclu nve economic zone 1 a line 200 nautical miles from the baseline from which the
territorial  ea 1> measured except to the southeast and south ot Howland and Baker Islands the hinut ot the exclusive
economic zone shall be determined by straight lines connecting the tollow ing points

| 4] 1430 N 13 08 () w
8} 43 S 173 7 R
3 i n S {73 4 30 W
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1 1 3) S P4 1102 W
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mmposed under thes Act shall be deposited into ynmed tund  Id (Emphasis added)

Accardingly not only has the Exceutive Branch published the limits ot the US EEZ oft
ot Howlind and Baker mn the Federal Register but the United States Congress has endorsed the
EEZ ott ot those 1slands

Inshort the United States dulv established ats Exclusive Economie Zone 1in the arca
uound Howland and Baker Islands pursuant to U S statute  Congress has cxplicitly
achnowledged the EEZ around Howland and Baker Islands Marshalls 201 was tishing in this
L S EEZ without a licensc on September 9 2006 The U S Coast Guard observed and
intercepted Marshalls 201 Theretore Marshalls 201 violated United States law and the vessel
15 subject to fortetture  This vase 1s as simple as that  This Court should reject Detendant s
reckless arguments that attempt to undermine U S law and escape tesponsibility for it s

violations

111 DEFENDANT HAS NO STANDING TO DISPUTE THE EEZ OF THE
UNITED STATES

Detendant has no standing to assert that the United States established its EEZ 1n
contravention ot international law  Rights under international law including the law ot the sea
accrue to sovereign nations  Allegations of inconsistency with international law are matters ot
international attairs not judicial redress Neither the Unmited Nations Law ot the Sca Convention
(UNCLOS) nor international law 1n general 1s invocable by the Detendant 1n this case  Lnited

States v _Jimenez Nava 243 F 3d 192 195 (5th Cir 2001) Umted States v Postal 589 F 2d

862 878 (o5th Cir 1979) Accordingly courts have precluded detendants in enforcement

procecdings from invoking treaty based defenses Lnited States s L1 206 F 3d 56 60 61 (Istar

9




2000) (en bind) United States v Mann S29 F 2d 849 SS2 (9™ Cur 1987)  The rule pplies

cven mote strongly where the petson asserting the treaty based right s seching disnussal Lt
206 F »d at 61

The question of whether the United States has properly estabhished tts Exclusive
Economic Zone under intemattonal law  the status ot boundaries between the United States and
1ts neighboring countnies and what interpretation ind the United States should give to an
unratiticd f1eaty ete -— are matters that tall within the prerogative of the Executive Branch

Bakerv Carr 369U S 186 211 12(1962) Chicago & Southern Airlines Inc v Waterman

Steamship Corp 333 U S 103 111 (1948) ( the very nature ot executive decisions as to foreign

policy 1s political not judivial ) Oetjen v_Central Leather Co 246 L S 297 302 (1918)
(conduct ot foreign relations 1s commutted by the Constitution to the executive and legislative

departments) Eveland v Director of CIA 843 F 2d 46 49 (1' Cir 1988) (toreign policy

concems are not justictable and wholly contided by our Constitution to the political departments

ot the government Executive and Legislative ) ULnited States v _Peterson 812 F 2d 486 492

(9" Cir 1987) (the ramihications of any violation of international law 1n a search conducted ot
detendant s ship were largely political ) As the Supreme Court has often noted the Executive
Branch s interpretation of a treaty 1s entitled to great deterence  Sumitomo Shopn America, Inc
v_Avaghano 457U S 176 184 185 (19%2) ( Although not conclusive the meaning attributed
to tieaty provisions by the Government agencies charged with their negotiation and entorcement

15 entitled to great waght ) Restatement (Third) of the Foraign Relations Law ot the Umited

States § 326 (1987) Kolovraty Oregon 366 US 187 194 (1961) Lnited States v Kin Hong

TTOF 3103 (17 Cir 1997y ( [T]he cxeeutive branch s construction ot a treaty although not

10




binding upon the courts 1 antitled to great waght ) Inae Extiadition ot How ud 996 F 2d

1220 Ts0no6(l Cu 1993) (deterence to cvecutive 1 entradition context stems at lostin

part from fact that exceutive wrote and negotited operative documents) DuPreey L nited

States SO F 2d LISE LISy (9" Cir 1977)
Further the United States 1s not vet a party to the ULNCLOS  As such UNCLOS 15 not a

treaty under Umited States law ind s therefore by detimition not a et executing treaty  Fyen
1t the United States were a party to the Law ot the Sea Convention 1t would not be 1nvoc ible by
the Detendant  As teflected in the report of the Senate Foreign Relations Comnuttee the
Comvention (with certain exceptions not applicable here) would not be selt executing and 1n the
vtew ot both the Commuittee and the Executive Branch the Convention would not create private
rights ot action or other entorceable individual legal rights in U S courts  Convention on the
[aw of the Sea S Exec Rep No 110 9at 18 23 (110th Cong st Sess 2007)

The treaty would have to be selt executing United States v_Postal 589 F 2d at 876 and

contain expheit fanguage crcating 1 private nght of action or other judicially enforceable nght

for it to be invocable by a Detendant  Detendant has no standing to invoke UNCLOS 1n defense

ot the violation

IV THEL S EEZ CONFORVS TO INTERNATIONAL LAW

Even assuming for the sake ot mgument that Detendant has standing to inyvoke
international law the Detendant completely mischatactenizes international law It 1s simply
incorrect to assert that Howland and Baker Islands may not gencrate an EEZ

Detendant bases its argument on Article 121(3) ot UNCLOS  The tull article provides

that

11
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I Anadand is a natw ally formed arca of land sunounded by swatcr which s abor
walter ar high nde

2 Fxceptasprovidad for mparasiaph > the tcrritoral sca the contiguous —onc the
exclusne ceonomic zone and the continenal shdf of an island are deternuned in
accordunce with the provisions of the prosent Comantion applicable to land
reron

1 Rocks which cannot sustamn human habitation or ccononue hfc of thair own shall
have no cxclusn e cconomice zonc or continental shelf (Emphasis added)

Detendant concludes that Howland and Baker are rocks  as that term is used 1n
puagiaph 3 of article 121 For several reasons Detendant s radical reading ot Article 121(3) s
wrong, not least because his reading conflicts with the plain meaning ot the words of Article 121
First the Defendant and its expert Piotessor Van Dyke think that 1f thete 1s no present human
habitation on an 1sland then 1t cannot sustain human habitation and 1s thus a rock under Article
121(3) Van Dyke Deposition 71 74 77 78 84 116 120 (Attachment D) The Detendant and
Professor Van Dvke take the view that even 1t there had been habitation on an 1sland 1n the past
if there 15 no habitation on the 1sland today then 1t 1s necessarily arock Id In the protessional
opmmon of J Ashley Roach the Stite Department s expert on law ot the sea this 1s not a correct
interpretation of Article 121(3) and 1s contrary to the plain language ot Article 121(3)
Declaration of Mr Roach at page 2 (Attachment A) Article 121(») uses the formulation cannot
sustatn human habitation not do not support human habitation  T'he question posed by
Article 121(3) 1s whether the feature at 1ssue 1s habitable Robert Smith who as the nation s
tormer chiet maritime geographer has had direct expenience with State s establishing EEZs
adjacent to presentlv uninhabited 1slands (including those ot Kiribati and many other Pauitic
Island nation States) agrees with the present Department ot State position as expressed by Mr

Roich (Attachment B & C) Contiary to the Detendant s view there 1s no requirement that the
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foature actually be mhabited A teview ot the hustory ot Howlhind ind B iket shows that both
ishinds hiive had penods of habitition m the redtnvedy teeent past nd they have played role in
varnous ceonomie ventures Vv an Dyke Deposttton 107 120 and Exhibits 8 15 (Attachment D)
Further there 16 no evidence inthe record that they wall be uninhabited in the tuture or have no
ceonomie hite  Signiticantly the Department ot State does not view cither island 1s a rock under
Article 121(3) Insum Detendint s reading ot Article 121(3) conflicts with the plain meaning ot
that proviston and the considered judgment ot the U S Department ot State

Second the Defendant and Protessor Van Dyke rely heavily on what they assert s State
practice showing that Howland and Baker are rocks under Article 121(3) Professor Van Dyke
incorrectly portrays the tacts and the concept of  State practice As noted by Mr Roach State
practice refers to the subsequent practice 1n the application ot a treaty text which establishes the
agreement ot the parties regarding 1its apphcation 1t reters to the way a text 1s actually applied by
the parties [t the practice 1s consistent and 1s common to or accepted by the parties the
subsequent practice 15 usuallv a good indication ot what the parties understand the text to mean
Anthony Aust Modern Treaty Law and Practice 194 (Cambridge University Press 2000)
Protessor Van Dvke utes several cases involving disputes between countries as whether a
particular feature 1s a rock under Article 121(3) Van Dvke Declaration (Attachment E) Van
Dyke Deposition 35 36 51 54 (Attachment D) wting Senkakus Diaovu Dao dispute
Okinotonishima dispute Dokdo Takeshima dispute Spratly Islands dispute  The very tact that
the proper characterization of these teatures is disputed completely undercuts Protessor Van
Dyvke s assertion that state practice shows that these teatures are rocks under Article [21(3) It

15 entirely inappropriate to relv on disputed tenatures as cxamples ot state practice tor in cach case

13
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there s vstate tiking exvaethy the opposite position The one unambiguous cxample ot State
prctice cated by Protessor Vv an Dyvke (Dechirition Attwchment E Deposition 29 34 75 76
Attachment D) the UK s determunation that Rockall is a rock and not an island 1t inyvthing
supports the US view that How land and Baker re not rocks  Rockall s a tiny sheer walled
uninh ibitible feature 1 tiaction of the size of Howlind and Baker V in Dyke Deposition 184
and Exhibits 2 5 25 (Attachment D) Soth Deposition 102 104 (Attachment Fy  Thus
Detendants misleadingly mischaracterizes and distorts State practice in support of its view
which 1s 1n tact unsupportable

Third as My Roach attests State practice supports the U S view that How land and
Baker are not rocks under Article 121(3) There are many examples of relatively smll
uninhabited teatures around or from which countries hav e estabhished Exclusive Economic
Zones Of directielevance to this case Kiribati has claimed its EEZ measured 1n part from
Mckean Island a feature quite similar to Baker Island Edmonds Deposition 14 15 and Exhibits
I 2 and 8 (Attachment G)

http www pacthiastandtn ivel com kiartb it about destin mekean html

Other examples include France which in the Pacific and Indian Oceans has established
EEZ s around 1slands 1n French Polynesia French Southern Ocean 1slands (Kerguelen Islands)
Austiaha wround Heard Island 1slands ot the Mozambique Channel and Chipperton Island Fip
which has established an EEZ around Ceva 1 Ra{Thjeva 1 Ra) Mexico which has established
an EEZ around Clarion and Roca Portida islets 1in the Paaitic and Venezuela which has
ostablished 4an EEZ around Aves [sland (Van Dyke Deposition 2y 39 Attachment D Smuth

Deposition 100 Attachment F)  The United States cave tull eftect to Aves Islands in the
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Vhwtime Bound uy Treaty between the Umited States ind Vencsucla of Mauch 28 1978 2

U ST 300 wndomng so the United States recagnized N enczuela s right to Jum n EEZ trom
Aves Ishind - The Umited States has estiblished an EEZ around Maro Rect i the Northwest
Haw mn Islands Pilmvyra Atoll kingman Rect and wound Howland and Baker  (Exclusnve
Economic Zone and Mantime Boundaries 60 Fud Reg 459825 43828 438209 (Aug 23 1999)
Department of Detense M antime Claims Retference Manual page 664 and Table C1 T2%6

http . wuww die il whs directines cotres 20051m 062305 United States Ametiva doe Vv an

Dyke deposition 45 Attachment D)

Protessor Van Dyke admuits in his deposition pages 121 122 126 (Attachment D) that
among Pacttic Island nations there will be winners and losers under his interpretation ot
Article 121(3) necessartly suggesting that they have established EEZ s around unminhabited
1slands that he would consider rocks  The admission that several Pacitic Island nations have
established EEZ s ott ot features that he would consider rocks undercuts his position that state
practice supports his view Thus contrary to Defendant s radical view that the United States
acted inconsistently with international law 1t 1s Detendant that is out of step with the world
community Robert Smith who was the nation s chiet manitime geographer in the Department ot
State throughout the ime that UNCLOS was being tormulated also has stated that Howland and
Baker are not rocks under the detinition of Aiticle 121(»)  (Attachments C & F) It 1s worth
mentioning that it Protessor Van Dvke s view prevatls — contrary to the meaning ot Article
121(3) and despite State practice to the contrary  Pacitic Island nations stand to lose tens of

thousands ot square miles of thar EEZs
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Foutth Profussor v an Dyvke iches on mantime dehmitation ¢ases to suppott his view that
Howlind wnd Baker are tocks (Deddarition Attichiment EY As noted by Mr Roadh none of
these cases specttically ddressed Article 121(3)  Rather they were Cises under Article 74 of the
Law ot the Sca Convention an entiredy ditterent body of taw applving entirely ditterent legal
questions trom thosce that have been raised in this case  Protessor Van Dyke stated m his
decliration page 5 paryzraph (d) that the deusions made by both Nicragua and Honduras that
tive small cavs east of their coasts (Bobel Cay Savanna Cay Port Royal Cay South Cay and
Edinburgh Cay) should generate only 12 nautical mile termtorial seas and should not generate
EEZs The judgment of the International Court of Justice 1n this case Case Concerning
Territorial and Marnitime Dispute Betw een Nicaragua and Honduras in the Canbbean Sea

October 8 2007 http www 1¢]
cif otg docket Hles 120 14075 pdt"PHPSESSID -bel 85120d250a4ace ] 14068d91d9963¢ at

paragraph 137 on page 40 states that these features tall within the definifion and regime ot
1slands under Article 121 and notes that the Parties do not claim for these 1slands anv mantime
areas bevond the territonal sea  (This point is repeated 1n paragraph 262 on page 72 ot the

Court s judgment ) However in paragraph 303 on page 83 the Court obser es that

As a 12 mile breadth ot tertitonal sea has been accorded to these islands 1t becomes
appaient that the ternitorial sea attributed to the i1slands of Bobel Cay Savanna Cay
Port Roval Cay and South Cay (Honduras) and Edinburgh Cay (Nicaragua) would
lead to an overlap in the termitonal sea of Nicarigua and Honduras 1n this area both

to the south ind to the north ot the [5th parallel
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W hete the tertitornd seas rom these sshinds overhp there cinbe no FEZ micsured trom these
islands  Accordingly it s mcorntect to state that Nicanizua ind Hondur s dearded that these
ishinds should not _encrate EEZs  In short Defendant nisch iractanzes intermational titbunal
decisions 1 in attempt to convey a false impression ot the stite ot the law - This Court should
not tll for Detendant s slaght ot hand

Fitth Protessor Van Dyke relies heavily on a separate opinion ot Judge Budislay Vukas
ot the International Tubunat for the Law ot the Sexr (The Volga Case (Russtin Federation v
\ustralia) Case No 11 Prompt Release Judgment Declaration ot Judge Vukas ITLOS Reports

2002 42 International Legal Matenials 178 181 (2003) http  www atlos ot start2_en html (then

tollow Proceedings and Judgement hyperhink to List ot Cases hvperlink to case no 11))
(Van Dvke Declaration Attachment E Van Dyke Deposition 23 26  Attachment D) Protessor
\ an Dyke did not mention that no other judge on the 21 judge Tiibunal agreed with Judge
Vukas view onthe rock 1ssue which was not raised by Russia  The judgment of the Tribunal
and the other three sepatate opinions each accept that Heard Istand and the VicDonald Islands
senerated an EEZ  In an earlier case betore the Tribunal Judge Vukas questioned whether the
establishment ot in EEZ ott the shores of the uminhabitable and uninhabited Kerguelen Islands
was mn accordance with the Convention The Tribunal s judgment and the s1x separate opimons
each did not question the validity of the EEZ around those 1slands (The Monte Contfurco Case
(Seychelles v France) Case No 6 Prompt Release Judgment Declartion of Judge Vukas

hitp . www atos vre start? _en hitiml (case no 6) ) Both of thuse cases involved prompt release of

tishing vesscls arrested tor violation ot the EEZ regulations of Austiaha and France tespectively

As Mr Roach obseryves most of the members of the Tribunal that heard both cases were hike
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Judge Vuks gorvanmment dedegates to the Third UN Conference on the Law ot the S Again
In 0 attempt to portray 1ts posttion as within the munsticam Detend it neglects to intorm this
Court that 1t 1s relving on an 1solited posttion

It entirely incorrect to conclude that Howland and Baker Islands v rocks under Article
121(3) It 1s noteworthy thit no State hns ever raised such an argument with regard to these
1ishinds which share charactenstics with many ot the 1slands throughout the Pacitic  Indeed
neighboring Kirtbatt has not challenged the establishment by the United States ot 1ts EEZ ott ot
Baker ind Howland Islands Smuth Expert Rebuttal Report pages | 4 (Attichment B)  Kiribati
has agreed that the vessel was not tishing 1n the kuribatt EEZ at the time alleged 1n the complaint
(Van Dyke Deposition Exhibit 7 Attachment | the same telegram trom the U S Embassy 1n
Suva prepared 1n the course of the Embassy s diplomatic mission to the Department ot State
retrieved by the custodian of the telegram) Roach Declaration at page 4g (Attachment A) In
sum the one State that has the most direct interest 1n whether the United States has properly
established an EEZ oft ot Howland and Baker Islands has not protested the validity ot that L S
EEZ This Court should not lose sight of the signiticance ot this tact Detendant clanms that 1t
was 1n the waters of Kinibati postures that it 1s standing for the nights ot Kirtbati and imphes
that Kinbati would endorse the defense The fact that Kinbati did not do so illustrates the tallacy
ot Detendant s argument

Finally the Court should consider the imphcations ot Detendant s argument that an
uninhabited 1sland necessarily is a rock under Article 121(5) Under Ditendant s reasoning a
country would lose jurisdiction it it deaded — as the U nited States has done  to make outlying

1slands a nature preserve and not to devcdop the land tor residential industrial or commercial use
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This would not only be bad policy but could not have boen the intent of the drattars ot Auticle
[21(%)  tor many of the othet provisions ot the Convention e specitic lly destaned to protect
ind preserve the marine envuonment  For this ind all of the bove reasons the Court should
teject Detendant s erroncous ind muisguided attempt to deprive the United States ot tts legittmate

mantime jurisdiction

V. _CONCLLSION

Detendant s legal arguments are without merit and scive only to demonstrate a deceptine
and madequate ettort on the part ot the Detend int to turther evade the laws ot the Umited States
Those laws are designed to protect and manage 1ts Picitic Ocean resources  Detendant has
chosen not to comply with those laws and once caught has presented sweeping and outlandish
rrguments to escape the consequences ot its ttlegal actions  Detendant further demonstrates a

disregard tor the law and international relations and norms  Detendant s baseless Motion should

be dented

LEONARDO M RAPADAS
Lnited States Attoiney
Districts ot Guam and NMI

Q'Q@g oz | 745./
AJIKEL W SCHWA -
7/ssxstant US Attorney
{

Paul Ortiz

Scnior Attorney

Ottice of General Counsel

National Oceanic ind Atmospherie Administration
501 West Ocean Blvd

Suite 4470

[ ong Beach Cahlitornia 90802

Tel 562980 4069
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DECLARATION OF J ASHLEY ROACH

1 My name 1s J Ashley Roach 1am currently an attorney adviser in the Office of the
Assistant Legal Adviser for Oceans International Environmental and Scientific Affairs U S
Department of State where I have served since October 1988 1hold a Masters Degree 1n Public
International Law and Comparative Law with highest honors from George Washington
University Law School Iam also a retired Captain 1n the Judge Advocate General s Corps of
the United States Navy [ have written extensively on matters related to the law of the sea,
including (with Robert W Smuth) the book United States Responses to Excesstve Mantime
Claims second edition pubhshed by Martinus Nyhoff 1n 1996

2 The Office of the Legal Adviser among other duties provides legal advice and opinions
to the Department of State and other government agencies on the law of the sea, mcluding the
interpretation and application of relevant treaties and customary international law

3 Among my responsibilities 1n the Office of Legal Adviser has been to provide legal
advice on the Umited Nations Convention on the Law of the Sea, as well as interpretation of that
Convention and mternational oceans law I have assisted 1n the drafting of the official United
States interpretations of the Convention

4 1 am familiar with the vanous arguments raised by the defendant 1n this case and have
read the Defendant s Motion to Dismiss for Lack of Subject Matter and In Rem Jurisdiction the
Memorandum of Points and Authorities i Support thereof the undated Expert Report and
Declaration dated October 26 2007 of Professor Jon Van Dyke the Declaration dated October
25 2007 and Expert Report dated August 24 2007 of Scott B Edmonds and the depositions of
Professor Van Dyke taken on October 31 2007 and Mr Edmonds taken on November 1 2007 I
have also read the August 2007 report, the Expert Rebuttal Report dated September 24 2007
and the deposition taken November 2 2007 of Dr Robert W Smuth

5 Pursuant to the decision of President Reagan announced on July 9 1982 (IT Public Papers
of the Presidents Ronald Reagan, 1982 (1983) pages 911 912) the United States did not sign
the United Nations Convention on the Law of the Sea (Law of the Sea Convention) during the
period 1t was open for signature 1€ from 10 December 1982 untl 9 December 1984 (see article
305(2)) Although the Law of the Sea Convention (along with the 1994 Agreement Relating to
the Implementation of Part XI of the Convention) was submutted to the United States Senate for
its advice and consent on October 7 1994 (Senate Treaty Document 103 39

http //lugar senate gov/sfre/pdf/presidentialmessage pdf ) the Senate has not yet given advice
and consent, and the United States has not become a Party to the Conventton As such the
Convention 1s not a treaty for purposes of U S domestic law Defendant s Memorandum of
Points and Authonties in Support of Defendant s Motion to Dismuss page 5 lines 5 7 and page
16 hne 10 ncorrectly state that the United States has signed the Convention

6 As a threshold matter 1t 1s my legal opinion that the Law of the Sea Convention 1s not
invocable by the defendants 1n this case  With regard to the Law of the Sea Convention the
Unted States 1s not a Party As such the Convention 1s not a ‘treaty under United States law

1
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and 1s therefore by definition, not a self-executing treaty Even 1f the United States were a Party
to the Law of the Sea Convention, 1t would not be invocable by a defendant in a forfeiture case
As reflected m the December 19, 2007 report of the Senate Foreign Relations Commuttee, the
Convention (with certamn exceptions not applicable here) would not be self-executing and, 1n the
view of both the Commuttee and the Executive Branch, the Convention would not “create private
nights of action or other enforceable individual legal nghts n U S courts Convention on the
Law of the Sea, S Exec Rep No 110 9, at 18 and 23 (110™ Cong 1% Sess 2007) Thus is the
most recent and official Executive Branch interpretation of the Convention (See also United

Nations Convention on the Law of the Sea, S Exec Rep No 108-10 at 15 and 20 (1085 Cong
2" Sess 2004) http //lugar senate gov/sfre/pdfiseareport pdf)

7 The Defendant and 1ts experts assert that Howland and Baker Islands are “rocks’ within
the definition of article 121(3) of the Law of the Sea Convention (article 121(3)), and thus that
the United States may not establish an Exclusive Economic Zone around them It 1s my legal
opuuon that the Defendant and its experts are mistaken

a. Article 121(3) provides  Rocks which cannot sustain human habitation or economic
life of their own shall have no exclusive economic zone or continental shelf It 1s clear based
on my review of the materials in this case that the Defendant and Professor Van Dyke think that
1f there 1s no present human habitation on an 1sland then 1t cannot sustain human habitation
and 1s thus a rock under article 121(3) See e g Van Dyke Deposition 71 74 77-78 84 116-
120 The Defendant and Professor Van Dyke take the view that even 1f there had been habitation
on an 1sland 1n the past, if there 1s no habitation on the 1sland today, then 1t 1s necessarily a rock.
Id In my opmion this 1s not a correct interpretation of article 121(3) and 1s contrary to the plain
language of article 121(3) Article 121(3) uses the formulation cannot sustain human
habitation not do not support human habitation’ The question posed by article 121(3) 1s
whether the feature at 1ssue 1s habitable Contrary to the Defendant s view there 1s no
requirement that the feature actually be mhabited A review of the history of Howland and
Baker shows that both 1slands have been inhabited 1n the relatively recent past Van Dyke
Deposition 107-120 and Exhubits 8 15 Further there 1s no evidence 1n the record that they wall
be uninhabited in the future Accordingly the Department of State does not view either 1sland as

arock under article 121(3)

b The Defendant and Professor Van Dyke rely heavily on what they assert 1s state
practice showing that Howland and Baker are rocks under article 121(3) Professor Van Dyke
mncorrectly portrays the facts and the concept of state practice  State practice refers to the
subsequent practice 1n the application of a treaty text which establishes the agreement of the
parties regarding its appheation It refers to the way a text 1s actually applied by the parties If
the practice 1s consistent and 1s common to or accepted by the parties the subsequent practice 1s
usually a good tndication of what the parties understand the text to mean Anthony Aust
Modern Treaty Law and Practice 194 (Cambridge Umversity Press 2000) Professor Van Dyke
cites several cases mnvolving disputes between countnes as whether a particular feature 1s a rock
under article 121(3) Van Dyke Declaration 15 19 Van Dyke Deposition 35-36 51 54 ciung
Senkakus/Diaoyu Dao dispute Okinotorishima dispute Dokdo/Takeshima dispute Spratly
Islands dispute The very fact that the proper characterization of these features 1s disputed
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completely undercuts Professor Van Dyke s assertion that state practice shows that these features
are ‘ rocks * under article 121(3) It 1s entirely inappropriate to rely on disputed features as
examples of state practice for 1n each case there 1s a state taking exactly the opposite position
The one unambiguous example of state practice cited by Professor Van Dyke (Declaration 14-15,
Deposttion 29 34, 75-76), the UK’s determimnation that Rockall 1s a rock and not an 1sland, if
anything supports the U S view that Howland and Baker are not rocks Rockall 1s a tiny, sheer
walled umnhabitable feature, a fraction of the size of Howland and Baker Van Dyke Deposition
184 and Exhibits 2 5 25 Smuth Deposition 102 104

¢ State practice supports the U S view that Howland and Baker are not rocks under
article 121(3) There are many examples of relatively small uninhabited features around or from
which countries have established Exclusive Economic Zones Of direct relevance to thus case,
Kinibati has claimed 1ts EEZ measured in part from McKean Island a feature quite similar to
Baker Island Edmonds Deposition 14-15 and Exlubits 1 2 and 8
http //www pacificislandtravel com/Kinbati/about_destin/mckean html  Other examples include
France which 1n the Pacific and Indian Oceans has established EEZ s around 1slands in French
Polynesia, French Southern Ocean 1slands (Kerguelen Islands) Austraha around Heard Island
1slands of the Mozambique Channel and Chpperton Island Fu has established an EEZ around
Ceva 1-Ra (Thjeva 1 Ra) Mexico has established an EEZ around Clanion and Roca Portida 1slets
in the Pacific Venezuela established an EEZ around Aves Island (Van Dyke Deposition 23 39
Smuth Deposition 100) The United States gave full effect to Aves Islands in the Maritime
Boundary Treaty between the Umnited States and Venezuela of March 28, 1978,23 US T 3100,
1n doing so, the United States recogmzed Venezuela s nght to claim an EEZ from Aves Island
The United States has established an EEZ around Maro Reef in the Northwest Hawaian Islands,
Palmyra Atoll Kingman Reef and around Howland and Baker (60 Fed Reg 43825 43828
43829 Aug 23 1995 Department of Defense Mantime Claims Reference Manual page 664
and Table C1 T286
http //www dtic mil/whs/directives/corres/20051m_062305/Umted_States Amenca.doc Van
Dyke deposition 45) Professor Van Dyke admuts 1n his deposition pages 121-122 126 that
among Pacific Island nations there will be  winners and losers under tus interpretation of article
121(3) necessanily suggesting that they have established EEZ s around unminhabited 1slands that
he would consider ‘rocks > The admussion that several Pacific Island nations have established
EEZ s off of features that he would consider “rocks™ undercuts his position that state practice
supports his view

d Professor Van Dyke relies on mantime delimitation cases to support lus view that
Howland and Baker are rocks (Declaration 19 20) None of these cases specifically addressed
article 121(3) Rather they were cases under article 74 of the Law of the Sea Convention, an
entirely different body of law applying entirely different legal questions from those that have
been raised 1n this case Professor Van Dyke stated in his declaration page 5 paragraph (d) that
“the decisions made by both Nicaragua and Honduras that five small cays east of their coasts
(Bobel Cay Savanna Cay Port Royal Cay South Cay and Edinburgh Cay) should generate only
12 nautical mile terntonal seas and should not generate EEZs (emphasis added) The
judgment of the International Court of Justice in this case Case Concerming Territorial and
Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea October 8, 2007
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bitp //www i1c)-
¢c1) org/docket/files/120/14075 pdf?PHPSESSID=be18520d250adace1f4068d9ad9963c, at

paragraph 137 on page 40, states that these features ‘fall within the defimtion and regime of
1slands under Article 121 and “notes that the Parties do not claim for these 1slands any mantime
areas beyond the terntonial sea” (This pomnt 1s repeated 1n paragraph 262 on page 72 of the
Court’s yudgment ) However, in paragraph 303 on page 83 the Court observes that

“As a 12-mile breadth of territorial sea has been accorded to these 1slands it becomes
apparent that the terntorial sea attnbuted to the islands of Bobel Cay, Savanna Cay, Port
Royal Cay and South Cay (Honduras) and Edinburgh Cay (Nicaragua) would lead to an
overlap 1n the territonal sea of Nicaragua and Honduras 1n this area, both to the south and
to the north of the 15" parallel

Where the termtonal seas from these 1slands overlap there can be no EEZ measured from these
1slands Accordingly 1t 1s incorrect to state that Nicaragua and Honduras decided that these
1slands  should not generate EEZs

e Professor Van Dyke rehies heavily on a separate opimon of Judge Budislav Vukas of
the International Tribunal for the Law of the Sea (The Volga Case (Russian Federation v
Austrahia) Case No 11, Prompt Release, Judgment Declaration of Judge Vukas ITLOS Reports
2002, 42 International Legal Materials 178 181 (2003) http //www itlos org/start2_en htm] (case
no 11)) (Van Dyke Declaration 5-6 Van Dyke Deposition 23-26) Professor Van Dyke did not
mention that no other judge on the 21 judge Tribunal agreed with Judge Vukas view on the rock
1ssue, which was not raised by Russia The judgment of the Tribunal and the other three separate
opimons each accept that Heard Island and the McDonald Islands generated an EEZ In an
earlier case before the Tribunal Judge Vukas questioned whether the establishment of an EEZ
off the shores of the uninhabitable and umnhabited Kerguelen Islands was 1n accordance with the
Convention The Tribunal s judgment and the six separate opimons each did not question the
validity of the EEZ around those 1slands (The Monte Confurco Case (Seychelles v France),
Case No 6 Prompt Release Judgment, Declaration of Judge Vukas
http //www itlos org/start2_en html (case no 6) ) Both of these cases involved prompt release of
fishing vessels arrested for violation of the EEZ regulations of Australia and France
respectively Most of the members of the Tnbunal that heard both cases were like Judge Vukas
government delegates to the Third UN Conference on the Law of the Sea

f The defimtion of a nation s boundanes including its EEZ 1s a umquely sovereign
determimnation This determunation 1s not subject to challenge by a defendant n a forfeiture case
Only another sovereign may challenge such an establishment of an EEZ

g Not only has Kiribati has not challenged the establishment by the United States of its
EEZ off of Baker and Howland Islands but it has agreed 1n such establishment Smuth Expert
Rebuttal Report page 3 paragraph 10 Kinbat: has agreed that the vessel was not fishing in the
Kinbati EEZ at the time alleged 1 the complaint (Van Dyke Deposition Exhibit 7 Attachment 1
the same telegram from the U S Embassy m Suva prepared 1n the course of the Embassy s
diplomatic mussion, to the Department of State retrieved by the custodian of the telegram)
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h The Defendant and 1ts experts assert that their interpretation of article 121(3) reflects
customary international law The Unuted States has not said that their interpretation of article
121(3) 1s customary iternational law It 1s a sovereign decision, not a decision of a defendant in
a forfeiture case as to whether a particular proviston of the Law of the Sea Convention reflects
customary imternational law Whether article 121(3) 1s customary international law 1s beside the
pomt simnce the Defendant s interpretation of article 121(3) 1s clearly not customary international
law It confhcts with the plamn language of the Convention, the practice of other nations and the
Executive Branch s declaration of its EEZ which was previously announced 1n the Federal
Register (60 Fed Reg 43825 43828 43829, Aug 23 1995 reprinted in Department of
Defense Mantime Claims Reference Manual page 664 and Table C1 T286,
http //www dtic mul/whs/directives/corres/20051m_062305/Umted States America doc )

I hereby declare under penalty of perjury that the foregoing 1s true and correct

Executed this 20th day of December 2007 Washington, D C

N\ Otey Qo

C___5 ASHLEY ROACH

Attachment as stated



Roach, J Ashley

From Sheils Megan G

Sent Tuesday December 11 2007 5 07 PM
To Roach J Ashley

Subject UNCLASS requested cable
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Hi Ash

Here Is the cable you requested Have a good evening!
Megan Sheils MLS

Libranan

A/ISS/Diplomatic Research Service (Pilot)
DiplomaticResearch@state sgov gov

ShelsMG@state sgov gov
(202) 261 8437

This e-mall is unclassified based on the definitions provided in E O 12958

Our mission 1s to meet the information needs of our customers and the United States Government
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United States Department of State
Washington D C 20520

www state gov
messagesl3
current Class UNCLASSIFIED Page 1
current Handling n/a
Document Number 2007SUVA00121 channel n/a
KL

ACTION OES-~Q0

INFO LOG-00 EEB-00 AMAD-00 INL-00 DINT-00 EAP-00 UTED-QQ
TEDE-00 I0-00 0IC-00 EPAU-00 SP-00 FMP-00  EPAE-00
SAS-00  FA-00 SWCI-00 /000w

------------------ 8314AA 212236Z /38

P 211348z FEB 07

FM AMEMBASSY SUVA

TO SECSTATE WASHDC PRIORITY 3805
CCGDFOURTEEN HONOLULU HI PRIORITY
DEPT OF JUSTICE WASHDC

USDOC WASHDC

AMEMBASSY MAJURO

UNCLAS SUVA 000121

COMMERCE FOR NOAA GCEL/SW-PI

E 0 12958 N/A
TAGS EFIS PHSA PBTS KR FQ HQ RM
SUBJECT KIRIBATI F/V MARSHALLS 201 WAS OVER THE LINE

REF REO MURPHY-AUSA SCHWAB TELCONS AND E-MAILS OF 02/21/07 AND
PREVIOUS

1 Kiribatl Ministry of Foreign Affairs Permanent Secretary Elliot
Al3r (the highest ranking career official in the ministry) told
embassy Suva on February 22 2007 that the government of Kiribati
would not/not make a submission 1n U S court proceedings against
the F/V MARSHALLS 201 (Civil Case 06-00030) 1n support of the
defendant s claim to have been fishing in Kiribati's EEZ  Alt's
comments came after reviewing the complaint filed with the U s
District Court for Guam and after consulting with the Kiribati
Ministry of Fisheries and Marine Resources Development (MFMRD)

2 on February 19 2007 MFMRD Vessel Monitoring System (VMS)
officer Ioneba Temoail provided us with an electronic snapshot of F/v
MARSHALLS 201 s wMs track for the ?er1od August 2006-February 2007
This track first records the vessel as being 1nside Kiribaty s
(Phoenix Islands) EEZ at 1 28 A M on September 8 2006 having
crossed from the u S (Howland and Bakerg EEZ and last records 1t
1n Kiribati's EEZ at 9 38 P M on September 8 headed back i1nto the
US EEZ Ioneba s message which we have forwarded to the U S
Attorney s office 1n Guam says that the snapshot indicates that the

vessel was not 1n Kiribati waters during the 1incident Foreign
Current Class UNCLASSIFIED page 1
Current Class UNCLASSIFIED Page 2
current Handling n/a
Document Number 2007SuvA00121 Channel n/a

Page 1



messagesl3
Affairs Al1 reiterated that position to us

3 Background According to information provided by the U S
Attorney s office 1n Guam (ref), The u S Coast Guard arrested the
RMI-f1agged F/V MARSHALLS 201 on 9 September 2006 after it was
observed fishing wathin the U S EEZ around Howland and Baker
Islands on 7 and 9 September The U S Attorney s office via NOAA
and the Department (OES/OMC) asked for post s assistance 1n
determining 1f the government of Kiribatil planned to support the
defense assertion that the locations where the F/v MARSHALLS 201 was
observed fishing were, 1n fact within Kiribat1 s claimed EEZ The
bottom 1ine 1s that it does not and has, 1n fact reached the
opposite conclusion that the vessel was 1n U S waters as alleged
1n the complaint

Dinger

NNNN

Current Class UNCLASSIFIED Page 2
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REPORT ON THE
MARSHALLS 201 SEPTEMBER 2006
INCIDENT ANDITS REL ATIONSHIP
TO THE UNITFD STATES 200 VAL TIC AL MILE
EXCLUSIVE ECONOMIC ZONE LIMIT

DR ROBERTW S»uTH'
ALGUST 2007

Summary

1 This paper examunes the tishing entorcement boarding and investigation by
the L mted States Coast Guard against the tishing vessel MARSHALLS 201 on 9
September 2006 This report analvzes the location ot this enforcement action with
regards to the exclusive economic zone limit claimed and published by the United States
The conclusions reached are 1) the hmits of the U S exclusive economic zone have been
published in the otticial U S Federal Register and available to the international
community and 2) the location where the U 8 Coast Guard reports that the Marshall
201 was tishing illegally is within the U S exclusive economic zone

The Enforcement Action

2 On 9 September 2006 the Marshall 201 a toreign tishing vessel flagged in the

Marshall [slands was detected fishing illegally in U S waters by the U S Coast Guard
(LSCGC Walnut) The location of the violation was reported by the Coast Guard at

02-05667S, 175 59 531W

This location 1s southeast of Baker Island a L S possession tn the central Pacific
Ocean The location 1s more than two nautical miles inside the U S exclusive economic

)
Limit

The United States claim to an Exclusive Economic Zone

3 The United States claim to an exclusive economic zone (EEZ) was made by
Presidential Proclamation No 3030 on March 10 1983 The outer limit ot the EEZ 1s a
line «stablished 1n such a manner that cach point on 1t 1s 200 nautical miles trom the
baseline trom which the breadth ot the terntonal sea i1s measured * In arcas where the

My re ume s aftached inthe \nnexfothy Repon

Sumaney PECDIS Daa Dy From W32 SEP Ao 103Ul SEP tea p il 69

The alculanon v p rf rmed inmy pre ence by the Nave ator of the LSCGC Healy (W AGB ") 8
Augu 1007 naSperry VMS ECDIS N
" Federal Rogister v ol ) No 163 Augu t 13 1995 ar43825
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United States LEZ overlip the EEZ dums ot toreign neighboring, States the United
States has stated the tollowing

The Government of the United States of America has been s and will be
engaged i consultations and negotiations with oy ernments ot netghbonng countnies
concernitng the delimitation of arcas subject to the respective junsdiction of the United
States and of these countres

The limuts ot the exclusive economie zone ot the United States as set torth below
are intended to be without prejudice to any negotiations with these countnies or to any
posittons which may have been or may be adopted respecting the lumnits ot mantime
junsdiction n such areas

4 The himut ot the LUrnited States EEZ seaward ot Howland and Baker [slands ts
described 1n the 1995 Federal Register notice as follows °

The seaward limit ot the exclusive economic zone 1s a hine 200 nautical miles
from the baseline from w hich the terntonal sea 1s measured except to the southeast and
south of the Howland and Baker Islands the limit of the exclusive economic zone shall be
determined by straight lines connecting the following points

I 0°14 30 N 173 08 00 W
2 0°14 32 S 173°27 28 W
3 0°43 52 S 173°45 30 W
4 1 04 06 S 17417 4] W
S 112398 174°31 02 W
6 1 1452 8 174°34 48 W
T 152 3% S 17534 51 W
B 1°59 17 S 175°45 29 W
9 2°17 09 S 176°13 58 W
10 23251 S 17638 59 W
11 240 26 S 176°51 03 W
12 2 44 49 § 176°58 01 W
13 2 44 53 § 176°58 08 W
14 256 33 § 177716 43 W
1S 2 58 45 S 17726 00 W

Ihd
Ihd at43%29 Prior to the 19%3 FEZ Proclamation the LU S had implemented the Magnu on Fishery

Consertatn and Management Acton ™ March 1977 shich claimed an ex fusive fishery zone off the 50
LS tates and ottais terntonies and po s 1ons The weographic description ot the outer himut of the

ex lu ne tr hing 2one va publt hed in Public Notwe L6 Federal Register Vol 47 No 44 March ?
jO77 12937 4 The Federal Register notice has b en updated n everal oo a 1 ns and the mo t urrent
dittm that pr 1l o craphie cordinat detining the suter inut of the United Stare exclusive

conomic 2 ne hmits Federal Register Vol 60 No 1A3 \ucu t 23 1995 43%25 43%.9  This notice

cites all the carher Foderal Register notices [t s the 1995 Federal Votice that will be ited in this report
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5 The mtanattonal community was put on notice by the publishing ot the
weopraphical coordinates n the Federal Register ind 1t was expected that any uscers were
responsible to know the extent of the Umited States EEZ ott the SO L S states and the
territories and possessions of the United States  Tunderstand that U S law (ntle 34 L S
Code Sectton 1507) provides that publication ot a document such as the LS EEZ himuts
in the Federal Register 1s sutticient to give notice ot the contents ot the document to a

person subject to or attected by 1t

6 Any ship navigating in the high seas such as in the area ot the U S EEZ limit
to the southeast ot Howland and Baker 1slands would have a Global Positioning System
(GPS) and or a GPS bascd plotter on board At the time of the entorcement action the
MVARSHALLS 201 had this equipment available tor use by the captain and crew of the
vessel  Thus using the list ot geographical coordinates as given in paragraph 4 above a
navigator knows preuisely where he was with regards to the Umted States EEZ hmit

7 This List of 15 points shown in paragraph 4 above 1s a median line between the
United States (Howland and Baker Islands) and Kinbati (which include Gardner Island
McKean Island and Canton Island) A median line is that line which s equally distant
along its entire length between the coastlines ot the two States The median line as
detined in paragraph 4 above was calculated using the best information available that
depicted the coastlines of the Lnited States and Kinbat:

Map of Claimed and Potential Vlaritime Zones in the Central and South
Pacific

8 The map titled Claimed and Potential Mantime Zones in the Central and
South Pacific  as tound on the MARSHALL 201 was tirst made by the author in the late
1980s tollowing the completion of a Pacific regional fisheries negotiations It 1s a small
scale map with a geographical range from 29 degrees North latitude to 28 degrees South
latitude and from 130 degrees West longitude to 135 degrees East longitude It depicts
the Limit ot Treaty on Fishenies Between the Governments of Certain Pacific Island
States and the Government of the L nited States of America the 200 nautical mile
exclusive economic zones 200 nautical mile fishery junsdictions claimed archipelagic
waters negotiated mantime boundanies potential manitime boundarnies (with hypothetical
median lines shown) and the United States Exclusive Economic Zone mits There 1s a
legend that lists the negotiated mantime boundanes w ith the date of signature and the
date the treaty entered into torce 1f applicable There 1s also a histing tor those States
claiming Exclusive Economic Zones and those claiming an Exclusive Fishing Zone

9 This map of Jaimed and potential mantime zones 1n the central and south
Pauific has been updated three imes with the 3™ revision dated July 2001 The primary
reason for the updates was to show more agreed mantime boundances  The intent of the
map was tirst and toremost to provide Lmited States govemment othicials an illustrative
map ot the region and to show the extent ot the newly agrecd upon Pacific tishery treaty
It has also been used by U S government othicials to gain a general understanding of

C »ndivon and Fyaluanon Sunvey Report by Jurgen Unterberg GLA J 06 842 (S



where US manttime jurnsdiction is exereased i this iegion While the scale ot the map
does not altow precise plotting of positons one purpose ot the map was to show the
ceneral areas ot afl dammed EEZs and tishery zones in the Pacttic Actual boundanes
t1ke on no dimenston

10 This map was produced by the State Department Howeser the ottical ddaim
by the Lnited States to an cxclusive economie zone 1s the list ot geographic coordinates
published 1n the Federal Register  This map has never been sold as a commeraal
product or intended to be used tor navigational purposes It was produced tor illustrative
purpases only - Over the years copies ot this lustrativ e map were requested by non U S
cntities and pninting ot additional copies accompanied map revisions It 1s beheved that
the map hikely was distrnibuted at certain international meetings such as at the annual
meeting of the Pacitic fishenes treaty to1llustrate EEZ areas within the tishery treaty
area The extent ot the distribution of this map 1s unknown to the author

Kiribat1 EEZ Claim

11 The Government of Kinbati claimed a 200 nautical mile exclusive economic
zone 1n its Mantime Zones (Declaration) Act 1983 No 7 ot 16 May 1983 [n areas
where the Kinbat1 EEZ overlaps that of its neighbonng foreign States its EEZ claim
extends to the median line Specifically its 1983 law states in Article 7(5)

Where the median line 1s less than 200 nautical miles from the line which the
breadth of the territonal sea is to be measured the outer limits of the exclusive economic
zone extend to the median line

12 Dunng my career at the State Department trom 1975 to March 2006 [ was
not aware of any diplomatic correspondence from the Government of Kinbati
complaining about the median line that the LU mited States established for the himits of its
exclusive economic zone in the areas adjacent to Kinbati

\ Prite orBr wnlie rre thvpunt  utinh treatise n \tncan b undanes a bcundary ha no
hreadth  lan Brownhe  African Boundaries 1t [ cgal and Diplomatic Ency cdopedia C Hurst and
Ccmpany London 19 9 pg 3
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I Study review reports and report gencrations $240 hour
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Curriculum Vitae of

DR ROBERTW SMITH

PROFESSIONAL EXPERIENCE

CURRENT GEOGRAPHIC CONSULLTANT AND ADVISOR

Advise on all 1spects of ocean policies and planning including developing strategies tor
exploring and cxploiting oftshore resources in an environmentally sound manner Provide
geographical and technical expertise tor mantime boundary delimitation and arbitration otfshore
Junsdrctional claims sovereignty disputes and the development of offshore energy resources
W rite position papers to support policy decisions on the rational development and management of
marine resources Provide techmeal and geographical expert testimony in domestic and
mternational courts  Clients include the Government of Guyana British Gas Thailand
ExxonMobil Intemnational Mapping Associates the L S Department of Justice and several

international law firms
1975-2006 GEOGRAPHER U S DEPARTMENT OF STATE

A~ the L S government expert on mantime boundary and junsdictional issues T assisted in the
development and implementation of L S ocean policy [ was responsible for the techmcal and
geographical aspects of negotiating U S bilateral maritime boundaries and establishing U S laims to
marine jursdiction In this role [ coordinated the L S effort to develop technically accurate and precive
boundanes and outer lumits for the termntonial sea contiguous zone exclusive economic zone and the
continental helf For the establi hment of L § mantime himuts 1assured thatali L S claims were in
accordance to the international law of the sea pninciples using modemn harting techniques [ represented
the L S Gosvernment at international meetings and conferences including United Nauons meetings on

ubjsects f my expertise

My State Department  areer was pent in two otfices in the Office ot The Geographer (1975 37)
where [ served as the Chief ot the International Boundary and Resource Division where [ managed several
geographic analysts and then [ became the Special A «istant of Ocean Affairs and Policy Planning  From
1987 to March 006 [ was the geographer for the Office ot Qceans Atfaurrs Throughout my State
Department career 1 oversaw and was the pninciple author of the State Department s Limuts in the Scas

tudies in whi h analvses are given on the 1ate practice of mantime laims and boundaries Other related

xpenence during my State Depanment  areer 1ncluded

United States Representative to

Lnited Nations 13 States Parties Meeting for the Law ot the Sea Convention 2003
Caribbean Maritime Boundary Conference (Mexio City) 2003
L nited Nations Confercnce on Vlaritime Boundary Delimitation 1999
Lnited Nations Conference on the Continental Shelf 1993 and 1995
Lmited Nations Conference n the Mantme Baseline 1987
International Hy drogriphic Organization Law of the Sea Group of
fechnical Fxperts 198>
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L nited States Department of State Representative to Department | the Interior s Quter
Conbinental Shelt Advisorny Comnuttee 002 2006

Member N\ ational Secunty Counal Interigency Committee onthe U S
Biseline 1975 2006

L nited States Delegations

Head of Delegation M yor Marttime Powers Meeting 1998 Tokvo
1997 London

Delegation VMember numerous bilateral and multilateral
negotiations including marnitime boundaries International Court
ot Justice boundary case (L S vs Canada Gulf ot Maine case
1984) tisheries and taw of the sea meetings

United States Expert Witness in Supreme Court cases

US vs Alaska (1985 1980)

L 8 vs Lousiana (Mississipp1 1986)
L S vs Mame (Mass 1982)

LS vs Maimne (R1 1981)

L nited States Department of State Deputy Member U nited States
Board on Geographic Names (1979 83)

TEACHING

2004 -2005 Georgetown University Adjunct Professor
Course taught Political Geography of the Oceans

2005 0~ 2002 Rhodes Academy Lecturer
(Law of the Sea course Rhodes Greece)

1991 2005  International Boundary Research Lnit Instructor mariime boundary
workshops (Durham England and London England —about 7 times)

1994 World Affairs Program Roval Viking Cruise Line [ecturer

1976- 1980 George Mason Lniversity Adjunct Professor
Courses taught Marine resource management world
geography

1974-75 University of North Carolina Chapel Hill Instructor
Course taught cultural geographyv

1972 LUniversity of Rhode Island Instructor
Course taught  political geograiphy
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OTHER PROFESSIONAL ACTIVITIES

Fupert Witness  n behalt ot the Government ot Guyana i the Repul he of Gus inavs Repul i
ot Suriame Marntime Boundary Arbitration under Annes VI ot the Umited Nations
C mvention on the L aw ot the Sea (March December 2006)

Board of Advisors International Boundary Research Ut (IBRUY Uninversity of
Durham England (1790 _001)

Advisory Board « } it (1989 1995)

Secretary [nternational Geographical Union Marine Geographs Study Group (1986 87)

Editorial Board Th Virsimr e grph r {1982 86)

Member Advisory Council at the Conference of International Straits of the World
Bellagio Italy (1976)

HONORS

Department of State Superior Honor Award 2000 1984
Department of State Meritorious Honor Award 1988 1977
Department of Justice Commendation 1989

EDUCATION

Unmiversity of North Carolina Chapel Hall
PhD Geography 1980
Dissertaton A Geographical \nalysis of the North Sea
Continental Shelf Cases
University of Rhode Island
M A Geography 1973
Thesis  An Analysis of the Concept  Strategic Quality of
International Straits A Geographical Perspective with
Focus on Petroleum Tanker Transit and on the Malaca Strait

Bucknell University
B A Political Science 1971

LECTURES AND SPEECHES

The United States Mexico Western Gap Treaty [ aw of the Sea Institute conference Harte
Institute Texas V&M Corpus Christi March 2007

The Need for Oftshore Certamty  The State of \ffurs of Marntime Boundaries in the
Caribbean  International Conference cn Mchieving Fiscal Stibiliy in U pstream Oil and Gas

Houston November 2006
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Mantme Boundan Negotnitions Natienal Considerations and the LS Menico Fyperience
Intermitie nal Conterence on Adv i od Intermatie ntd Boun Dy Disputes in Ol aind Gas

Lon fon (June 2Q06)
Mantime Claims and Boundartes in the Arctie Columbia University (Jinu iy .006)

Hot Spots of Maritime Boundary Disputes — Global Impact on Odd and G s Interests
Conterence on International Barder Mispute Resofution Houston (Scptember _004)

Maritime Boundan Negotithons National Consideritions  Advisers Board on the [aw ot the
Sea Conterence International Hyvdrogriphic Organizition Monaco (October 2003)

Political Geogriphy of the Oceans  Woodrow Wilson School ot Public ind
International Attawrs Princeton Unnversity (November 2002)

Issues in International Oceans Policy L miversity of Virginia School of Law (March
2002 07)
Future of Islands Dehmitation and Development SEAPOL conference on Qcean Governance

and Sustamnable Development Bangkok (March 2001)

International Maritime Boundartes Impact on Onl and Gas Interests Resolving International
Border Disputes Global Business Network Ltd London 2000

Geography and L S ocean policy Bucknell University {March 2002 Apnl 1989)

Baselines Normal Straight and Archipelagic Inshtute of Petroleumn International
conference on Ol Lnder Troubled Waters An Introduction to Maritime
Junisdiction and Boundary Disputes  London (November 2000)

International Vlaritime Boundaries Impact on Ol and Gas Interests Global Business
Network Limated Resolving International Border Disputes  (London July 2000)

Lruted States - Canada Maritime Boundaries A Study of \egotiations Arbitration and
Vanagement Korea Maritime Institute Conference on Marine Policy and the
Korea Economy Issues and Opportunities (Seoul Korea QOctober 1998)

Navigation Considerations in Fast Asian Waters  Geopolitics and International
Boundaries Research Centre s Conference on Island and Varitime Disputes of
South East Asia ([ ondon May 1993)

Lnited States - Russia Mantime Boundary  International Boundary Conference
Durham Unnversity (Durham Fngland July 1991)

[he State Practice of National Mantime Claims and the [ aw of the Sea  University of
Virgima School of Law conterence on State Practice and the 1982 [aw of the Sea

Convention (Cascais [ortugal Apnil 1990)

Navigition and Overflight Rights in the Law of the Sea Cannon Aur Force Base ( April 1986)

[aw of the Sca and the United States Bucknell Lniversity ( \pril 1986)
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The Ceopolitns of the Arctic 320 anouad mccting ot the Assoc t Amerioan Ceogrig hers
(Detr it \prid 185)

Natiomal Clums ad the Geogrig hy of the drctic T ot the Set Institute Conterence
(S Francisco Sep tember 1984)

L s Cundnn Manitime Relations and - Geograg hiaal Aspects ot Foregn Atturs Budknell
Univerains (Octol er 1984)

Paltical Geography and the law ot the sea Fast Stroudsburg State College (Sept 13%0)

Geographic mfluences on the political and economtc development in the Paaitic Buchnell
Unnversity (October 1979)

National Maritime Claims  International Studies Assoctation 20! annual conference (Toronto
March 1979)

Geogriphy of Maritime boundary delimitation  Assoc of American Geographers annual
meeting (New Orleans Apnil 1978)

PUBLICATIONS

Books

David A Colson and Robert W Smith (eds) International Maritune Boundaries Vol v The
American Society of International Law Martinus Nyhoff Publishers March 2005

Jonathan I Charney and Robert W Smuth (eds) International Maritune Boundaries
Vol IV The Amerwan Society of International Law Martinus \jhoff Publishers 2002

[ Ashley Roach and Robert W Smuth United States Responses to Excessite Varitune
Clains 2 tedition Martinus Nyjhoff Publishers 1996

[ Ashley Roach and Robert VW Smuth Excesstze Maritune Clauns Internatbional Law
Studies Vol 66 L S Naval War College 1994

Robert W Smith  Exclusize Economic Zone Claims An Analysts and Primary
Documents Martinus Nyhoff Publishers 1986

Monographs

Robert W Snuth and Bradford 1 Thomas Istand Disputes and the Law of the Sea An
Examination of Sot ereignty and Delimutation Disputes Marihme Briefing \ olume
2 Nvumber 4 International Boundaries Research Lmit 1998

Robert VW Smith N ational Mantime Claims 1958 85 Geograplisc Research Study
No 20 198> Othice of The Geographer L S Department of State
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Book Chapters

WithJ N hlev R wh Oy prnses Boundane i Intomational Marttime Boundarse N o1
Colson and Smuth (eds) MMartmus \Nghott Tul ishers _005

WuhJ) A hley Roach Kazakh tin Ru 1@ Azerbagan Ru w2 Azerbanan Ka akh wun
\cerbagan Kizakh tan Ru 13 o International Marttone Boundaries Vol Vv Colson and

smith (eds) Martinus \yhott Publishers 2005

Wiath George Thtt  Legal \spects of the Continental Shelt  (chapter 3) in Peter ] Cook ind Chris
M Carleton (eds) Continental Shelf Lunits The Scientific and Legal Interface Ontord

LUniversity Press 000

With] Ashley Roach  Navigational Rights and Responsibilities in International Strasts
(Chapter 14) 1n The Strarts of Malacca Hamzah Ahmad (ed) Pelanduk Publications 1997

Jomt Development Zones A Review of Past Practice and Thoughts on the Future 1n
Sustamable Detelopment and Preseriation of the Oceans The Challenges of UNCLOS and
Agenda 21 “Nlochtar Kusuma Atmadja Thomas A Mensah and Bernard Oxman (eds) The

Law of the Sca Inshtute 1995

L nited States - Russia Maritime Boundary  In Mantime Boundaries Volume S of YWorld
Boundaries Gerald H Blake (ed) (Routledge 1994) 91 102

Cuba United States  Nlewaco United States Cook [slands United States  New Zealand
{Tokelau) - United States  in International Maritune Boundaries Vol 1 Charney and
Alevander (eds) Martinus Ngjhoff Publishers 1993

Navigational Issues in the Law of the Sea  (Chapter 6) in Maritime Issues i the 1990s
Dalchoong Kimn et al (eds) Institute of East ad Vvest Studies Yonser Lniversity 1992

U nited States - Russia Maritime Boundary  International Boundary Research Unit
international conference 1991

Establishing Maritime Boundaries The United States Experience  In International Boundaries
and Boundary Conflict Resolution C Grundy Warr (ed) International Boundary Research
Unit Durham England 1990

Geographic Considerations in Martime Boundary Delimitations  (Chapter1) in Dorinda G
Dallmeyer and Louts DeVorsey Jr(eds) Rights to Oceanic Resonrces Martinus \ajhoff

Publishers 1989

Global Marntime Clayms  The Current Status  (Chapter 1) in Global Ocean Politics Dalchoong
Kint Choon ho Park wnd Seo Hang T ee (eds) Institute of East and YWest Studies Yonsel

L niversib 1989

N ihanal Clatms ind the Geography ot the Arctic [ aw of the Sea Institute s San Francisco
conference 1984
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The Frtectof Faten dod Mantime Junsdn tonon [ and Swerenty Disgutes m The 1182
Conventron on the Late of the Sea Mbert Koers i Bernard Ovimoan ¢ 19) 1w ot the Sea

fostitute 1983

WithRebert D Hodgson Lmhiteralism The Wave ot the Future  (Chapter ) m [ aw of the
~a Conforance Outcomes and Problem of huplementation: Edw ard Mides and John king

Gamble (eds) Ballinger Publishing, C ympany 1976

With Robert D Hodgson  Boundaries ot the Econonue Zone  (Chapter 10) in L aw ot the Sea
Conference Outcontes and Problenm of lmplementation F iw ird \iles wnd John king

Gamble (eds) Billinger Pul hshing Compamy 1970

Cuastal Planning ind Carteret (\orth Carohna) Fishermen 1in Carrymg Capacity 4 Basts for
Coastal Planning D Godschalk and F Parker (eds) Ly of North Carolina Press 1974

Articles

With] Ashley Roach Straight Baselines The Need tor a Universally Apphed Norm  Ouw n

Do edoprent il Internate mal Lo 31 47 80 2000

Natonal Maritime Claims  Ocean Developrent and Intermmational Law Vol 20 1989 83 103

A Geographical Primer to Maritime Boundary Making  Ocean Developinent and International
Law Vol 121 2 1982 122

Maritime Boundaries of the United States  The Geographical Revienn Vol 71 1981 395-410
Trends tin Natonal Maritime Claims  Professional Geographer 32(2) 1980 216 223

Vv ith Robert D Hodgson Boundary Issues Created By Extended Nattonal Marine Junsdictions
The Geographical Revien Vol 69 No 1 October 1979 423 433

With Robert D Hodgson The Informal Single Negotiating Text (Commuttee II) A Geographical
Perspective  Ocean Detelopment and International Law Journal Volume 3 Number 3 1976

225 259
The Political Geography of the Marine Environment  The Geographical Bulletin Vol 10 1975

An \nalysis of the Strategic \ttributes of International Strarts \ Geographical Perspective
Maritune Studeés and Management 1974

Oceanborne Shipment of Petroleum nd the Impact ot Straits on VLCC Transit Marttune
Studies and Management 1973

\uthor (or co author) of follow ing U S Department of State Leutts i1 the Seas studies
No 3 \atonal Claims to Mantime Junisdiction (4t 8 revisions)

No 62 Continental Shelt Boundary India Indonesia \ugust 2> 197>

No b3 Continental Shelf Boundary Irin L AE (Dubat) September 30 1975

No bd Continental Shelf Boundary  \rgentina Lruguay October _4 1975

No a7 Continental Shelt Boundary Irin Oman Jinuary 1 1976

No w9 Ternitornl Sea aind Continental Shedt Boundary Guine Bissw - Senegal

March 1o 1976
No b9 Mharitime Boundary Colombia Feuador Apnil 1 1976
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T Continentd Shedt Bound vy Pinbuadd Sweden June 1o 17w
T3 Ahutine Boundainy Braal Lrugun September 30 176
"4 AMantime Boundany TRG GDR October » 170
Ty Comtinental Shelt Boundiny ind Joint Development Zone [y an Repullie ot
Korey Septemlber 2 1977
To Straght Biselines Cuba October 28 [977
T Martime Boundarwes India el anka Eebruary 16 1978
"8 Marttime Boundany India Maldives ind Maldives Clumed Economi Zone
luly 4 1978
"9 Vantime Boundiries Colombia Panama November 3 1978
82 straught Basehines Korea Jinuary 22 1979
34 Mantime Boundiry Colombia Costa Rica February 13 1979
85 Mantime Bound iy The Gumbia Senegal March 23 1979
36 Mantime Boundary Chile Peru Juby 2 1979
38 M\Marntime Boundary Ecuador Peru October 2 1979
90 Continental Shelf Boundry ltaly Spamn May 14 1980
91 Mantime Boundary United States Venezuela December lo 1980
92 Territonal Waters Boundarv Kenva Tanzama May 15 1981
93 Continental Shelt Boundaries India Indonesia Thailand \ugust 17 1981
94 Contmental Shelt Boundartes The Persian Gulf September 11 1981
95 ‘aritime Boundary France (Reunion) -Maurihus Apnl 16 1982
97 Mantime Boundaries Costa Rica - Panama December 6 1982
98 Archipelagic Straight Baselines Sao I'ome and Principe November 1 1983
100 Mariime Boundaries U nited States Cook Islands and United States New Zealand
(Tokelau) December 30 1983
101 Fip s Mantime Claims November 30 1984
103- Straight Baselines Colombia Aprnil 30 1985
104 Maritime Boundary Cuba Mexico September 10 1985
105 Maritime Boundaries Colombia Dominican Republic and Netherlands Venezuela
January 22 1986
106 Developing Standard Guidelines for Evaluating Straight Baselines with P Bernhardt
and G Greveldinger August 31 1987
107 Straight Basehines L SS R (Padific Sea ot Japan Sea of Okhotsk and Bering Sea)
September 30 1987
108 Maritime Boundartes of the World (rev 1) November 30 1990
109 Continental Shelf Boundary Turkey LSSR and Straight Baselines LSSR (Black Sea)
with D Dzurek September 28 1988
110 Vantime Boundary Cuba United States February 21 1990
111 Straight Baseline Costa Rica \ugust 17 1990
112 L nited States Responscs to Excessive Maritime Claims with A Roach March 9 1992
113 Straight Baseline Clums Dyibouti and Oman April 22 1992
114 Iran s Marttime Claims March 16 1994
115 United States United Kingdom Marntime Boundaries in the Cartbbean April 17 1994
116 Strught Baseline Claims  Albania and Egy pt May 6 1994
117 Straight Baseline Clairm China July 9 1196
118 straight Baseline Claim Pakistan December 20 1996
119 Mantime Boundary Nue United States July 30 1997
120 Strught Baseline and Territornal S%ea Claim Japan Aprd 30 1998
1.1 Straught Basclme ind Territorid Se v Clum South Korea e ptember 30 1998
1.2 Straight Baseline Claim Thulhwnd with S Morison September 8 2000
123 Lruguay s Manitime Claims with S Morison November 27 2000
124 Straght Baseline Chum Honduras June 28 _p01
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No oo Famoe vs Mhotime Chums aind Boundaries Februany 004
N 120 Maldives Mantime Chums ind Bound s September 8 _005
No 127 Tawan s Marttime Chams with A Reach Novemter 1o _b
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DEPARTMENT OF STATE
[Public Notica 2237}

Exclusive Economic Zone and
Maritime Boundaries Notice of Limits

By Presidential Proclamation \o
2Q3C made on MVarch 10 1984 the
Lrited States established an exclusive
economic zane the outer limit of which
15 4 ltne drawn 1n such a manner that
each point on it 1s 200 nautical miles
from the baseline from which the
breadth of the territorial sea 1s
measured

The Government of the Lnited States
ol America has been 1s and will be
«ngaged (n consultations and
negotiations with governments of
neighboring countries concerning the
delimitation of areas subject to the
respective jurisdiction of the Lnited
States and of these countries

I'ne limiuts of the exclusive economi
cone ot the United States 4s set lorth
belyw 1re intended to be without
prejudice to any negotiations with these
countries or (o any positions which mav
have been or mav be adopted respecting
the himits of mariime jurisdiction 1n
such areas Further the himits ot the
exclusive economuc zone set forth belaw
are without prejudice to the outer limat

f tre cuntinental shelf of the LUnited
States wher that shelf extends beyvond
206G nautical miles from the baseline ir
iwcardance with international law

The following notices have been
published vhich have defined the
Lrited States mantime bo snaaries and
N rservanor zone establ st ed
Var B 1 1977 Public Nouce 06
Federal Register ol 41 ¢ 214

overrber 4 1976 43616-20 Public

cty e 326 Federal Register * 21 42

34 Mar b7 197 1793 4, Pubh
cty ¢ 44 Federal Register 1« 4
2 1?2 ¢ 7 2413 Puch
ol i ) Federal Register ¢
i ruar ! 1 Yy Fabk
S Federal Register 4
u 1y F
v 5 Federal Register (13
B dn 050 3 1934 319
1 & th toe up s ool
uoss 4 hire bor the abe e P ol
e s

ot ed arle nter a0ond
cending e estabi shment ¢ pere wr n
muariun e bour daries o mutuas
igreement in h se aseswh re a
scundan s ne ¢$SYy and ks rot
alretdy been igreed
Publication ot a notice on this subject
which 1s etfective immediatein 1pon
publicanion 15 necessary to eftectively
xercise the foreign affairs responsibility
of the Department of State - See Title o
L>C 223 a4t B
L nless ortherwise noted the
cordinates in this notice relate (o the
wlarke 1866 Ellipsoid and the \orth
American 1927 Datum ¢ NAD 27
Unless otherwise specitied the term
straight line 10 this notice means a
geodetic line

U S Atlantic Coast and Gulf of Mexico

In the Gulf ot \Maine area the hmt of
the exclusive economic zone s defined
bv straight lines connecting the
lollowing coordinates
44 4635346 N 66 f112 W

44 4441 N tE B W
3444336 N 06 5626 W
4 44 39’13 N 66 T29 W

14 3658 N o 0036 W
b 43 2 n 02 W

443038 N\ b 38 W
8442907 N 6 0342 0V
9447252 N b V1B W
G 44714 N € 0233 W
1t 44 14C6 b 03 8 A
12 441112 N 6 1646 A
fo 423314 N v 4475
141 108 n  8L5 v
3402 Do b 4159 v

Betaeenpeints 19513nd 16 he imut
f rhe exclusive ecorcmic 7one 1s 200
rautical miles seaward irom the
raseline from ahich the territonat sea 1s
roa wured
Inthe rearf be Blake Plat sy he
Straits | Florida ard Eastern Cuif of
lexaro the himit fthe excrusive
nom re rall be tetermir ed by

DEPOSITION
EXHIBIT
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Prochm tion ~030 by the Prcadent ot the Umited Stites of \igaicy
the T adusn b conomac Zong of the Unted SEtues of Aataaw,
10 Madh (us3

WHERE AS the Govemment ot the United States of America desires to tacthtite the wise development and
use of the oceans consistent with intermmational law

WHEREAS international law recognizes that 1n a zone beyond its termitory nd adjacent to its territorial sea
known as the exclusive economic zone a voastal State may assert certain sovereign rights over natural resources and

related junsdiction and

WHEREAS the establishment of an exclusive economic zone by the United States will advance the
development ot ocean resources and promote the protection of the marine environment while not affecting other
lawful uses ot the zone including the freedoms of navigation and overflight by other States

NOW THEREFORE | RONALD REAGAN by the authority vested in me as President by the Constitution
and laws ot the United States of America do hereby proclaim the sovereign rights and jurisdiction of the United
States of America and confirm also the rights and freedoms of all States within an exclusive economic zone as

described herein

The exclusive economic zone of the United States is a zone contiguous to the termitonal sea including zones
contiguous to the territorial sea of the Umted States the Commonwealth of Puerto Rico the Commonwealth of the
Northern Mariana Islands (to the extent consistent with the Covenant and the United Nations Trusteeship
Agreement) and United States overseas Territories and possessions  The exclusive economic zone extends to a
distance 200 nautical miles from the baseline from which the breadth of the territonal sea is measured In cases
where the maritime boundary with a neighbouring State remains to be determined the boundary of the exclusive
economic zone shall be determined by the Lnited States and other State concerned n accordance with equitable

principles

Within the exclusive economic zone the United States has to the extent permitted by international law (a)
sovereign rights tor the purpose of exploring exploiting conserving and managing natural resources both living and
non hiving ot the sea bed and subsoil and the superjacent waters and with regard to other activities for the economic
exploitation and exploration of the zone such as the production of nergy from the water currents and winds and
{b) jurisdiction with regard to the estabhshment and use of artificial 1slands and installations and structures having

«Lonomic purposes and the protection and preseryation of the marine envirnnment

This Proclamation does not change existing Lnuted States policies concerning the continental shelt marine
mammals and fisheries including highly migratory species of tuna which are not subject to United States jurisdiction

aind require international agreements tor ettective management
The L nited States will exercise these soveruign rights and jurisdiction 1n accordance with the rules of

nternitional law

Wathout prejudice to the sovercign rihts and jursdiction of the U aited States the cxclusive conomic zone
remuns an wrea bey ind the territory and territornid sea ot the 1 nrted States m which all Staes njov the high s
free Joms of navigation overtlisht the laving of submarme bles and pipelines  ind other mtarnationally hw ful
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tses ot the Sea

IN WITHNESS THEREOF | have hercunto set my hand this teath day ot March in the vear ot our Lord
nineteen hundred and eighty three nd of the [ndependence of the U nited States ot Americ the two hundred and
seventh

THE WHITE HOUSE
Othice ot the Press Secretary

Natomil leanshiton DOALOS OL v [ mited Natons @
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Introduction United States Pacific Island Wildlife Refuges

Background The tollowing US Pacitic 1sland territories constitute the Pacitie Remote
Islands Natonal Wildlite Retuge Complex and as such are managed by
the Fish and Wildlite Service ot the US Department ot Interior These
remote retuges are the most widespread collection ot marine and
terrestrial lite protected areas on the planet under a single country s
jurisdiction Thev protect many endemic species including corals tish
shelltish manne mammals seabirds water birds land birds insects and
vegetation not tound elsewhere
Buaker Island The US took possession ot the 1sland 1n 1857 and its
guano deposits were muned by LS and Briush companies duning the
second halt of the 19th centurv In 193> ashort Iived attempt at
colonization began on this 1sland but was disrupted bv World War [l and
thereafter abandoned The tsland was established as a National Wildlife
Retuge 1n 1974
Howland Island Discovered by the LS early in the 19th century the
1sland was officially claimed by the US 1n 1857 Both US and Bnitish
companies mined for guano unul about 1890 In 1935 a short-lived
attempt at colonization began on this 1sland simular to the effort on
nearby Baker [sland but was disrupted by World War II and thereafter
abandoned The tamed American aviatrix Amelia EARHART
disappeared while seeking out Howland Island as a refueling stop during
her 1937 round the world flight Earhart Light a day beacon near the
muddle ot the west coast was named 1n her memory The 1sland was
established as a National Wildlife Refuge in 1974
Jarvis Island First discovered by the British in 1821 the ununhabited
1sland was annexed by the US in 1858 but abandoned in 1879 after tons
of guano had been removed The UK annexed the 1sland 1n 1889 but
never carried out plans for further exploitation The LS occupied and
reclaimed the 1sland 1n 1935 until 1t was abandoned 1n 1942 during
World War [I The i1sland was established as a “vational Wildlife Refuge
in 1974
Johnston {toll Both the US and the Kingdom of Hawau annexed
Johnston Atoll in 1858 but 1t was the US that mined the guano deposits
until the late 1880s Johnston and Sand Islands were designated wildlife
refuges in 1926 The LS Navy took over the atoll in 1934 and
subsequently the LS Air Force assumed control in 1948 The site was
used tor high altitude nuclear tests in the 1950s and 1960s and unul late
tn 2000 the atoll was maintained as a storage and disposal site for
chemical weapons Miunitions destruction 1s now complete Cleanup and
closure of the facility was completed by VMay 2005 The Fish and
Wildlife Service and the US Aur Force are currently discussing future
management options 1n the intenm Johnston Atoll and the three mile
Naval Defensive Sea around 1t remain under the jurisdiction and
administrative control of the LS Air Force
Kingman Reef The LS annexed the reet 1n 1922 Its sheltered lagoon
served as a way station for tlving boats on Hawan to Amencan Samoa
fhghts during the Jate 1930s There are no terrestrial plants on the reet
which 1s trequently awash but 1t does support abundant and diverse
marine fauna and flora In 2001 the waters surrounding the reet out to 12
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nm were designated a LS National Wildhite Retuge
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Viicbwany Dlands The LS 1ook tormal possession of the 1slands in 1867
The laving of the trans Pacitic cable which passed through the islands
brought the tirst residents in 1903 Bemeen 193~ and (947 Midway was

used as a retuching stop tor trans Pacitic fights The US naval victory

over a Japanese fleet otf Midway in 1942 was one ot the turning points
ot World War II The 1slands conunued to serve as a naval station until
Jlosed 1n 1993 Today the i1slands are a “anonal Wildlite Retuge and are

the site of the world s largest Lavsan albatross colony

Palmnra Hroll The Kingdom ot Hawan claimed the atoll in 1862 and

he US included 1t among the Hawanan [slands when 1t annexed the

archipelago 1n 1898 The Hawan Statehood Act ot 1959 did not include

Palmyra Atoll which 1s now partly privately owned by the Nature
Conservancy with the rest owned by the Federal government and

managed by the LS Fish and Wildlife Service These organizations are

managing the atoll as a wildhife retuge The lagoons and surrounding
waters within the 12 nm LS terntonal seas were transferred to the LS

Fish and Wildlife Service and designated as a National Wildlife Retuge

in January 2001

Geography United States Pacific Island Wildlife Refuges

Location Qceania

Baker Island atoll in the North Pacific Ocean 1 830 nm (3 389 km)
southwest of Honolulu about half way between Hawau and Australia

Howland Island 1sland 1n the North Pacific Ocean 1 815 nm (3 361 km)

southwest of Honolulu about half way between Hawan and Austrahia
Jarvis Island 1sland in the South Pacific Ocean 1 305 nm (2 417 km)

south of Honolulu about half way between Hawai and the Cook Islands

Johnston {toll atoll in the North Pacific Ocean 717 nm (1 328 km)

southwest of Honolulu about one third of the way from Hawau to the

Viarshall Islands

Kingman Reef reef in the North Pacific Ocean 930 nm (1 722 km) south

of Honolulu about half way between Hawait and American Samoa

\idway Islands atoll in the North Pacific Ocean 1 260 nm (2 334 km)
northwest of Honolulu near the end of the Hawanan Archipelago about

one third of the way from Honolulu to Tokyo

Palmyra ftoll atoll in the North Pacific Ocean 960 nm (1 778 km) south

of Honolulu about half way between Hawan and American Samoa

Geographic Baker [sland 0 13N 17628 W

coordinates v jand Island 048 N 176 38 W
Jarvis Island 023 S 16001 W
Johnston 1roll 16 45N 16931 W
kingman Reef 623N 16225 W
Viidwany Islands 28 12N 17722 W
Pualmyra dtofl >33 N 16205 W

Map references (Occania

Area total 695941 sqhm emergentland 22 41 sqkm submerged 6 937

>q km

https / www c1a gov library publications:the world tactbook/print/um html
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Baker Ilund total 129 sq km emergentland 2 | sq km submirged
127 sy km

Howlund Ivland total 149 sq hkm umergent land 2 6 5q km
submerged | 65g km

Jarvis Island total 152 sq ki emergent land > 5q hm submerged
147 sq km

Johnston 1toll total 276 6 sq hm emergent land 26 5q km
submerged 274 >q km

Aingman Reef total 1958 01 5q hm emergentland 001 sq km
submerged 1958 5q km

Viidway Islands total 2 535 2 sq km emergent land 6 2 sq km
submerged 2 549 sq km

Palmyra 1toll total 1949 9 sq km emergent land 3 9 sq km
submerged 1 946 5q km

Baker Island about two and a half times the si1ze of The Mall 1n
Washington DC

Howland Island about three umes the size ot The Mall in Washington
DC

Jarvis Island about eight times the size of The Mall in Washington DC
Johnston {toll about four and a half times the size of The Mall 1n
Washington DC

Kingman Reef a little more than one and a half times the size of The
Mall in Washington DC

Vidway Islands about nine times the size ot The Mall in Washington
DC

Palmyra {toll about 20 times the size of The Mall in Washington DC

none

Baker Island 4 8 km
Howland Island 6 4 km
Jarvis Island 8 km
Johnston 4toll 34 km
Kingman Reef 3 km
Vidway Islands 15 km
Palmvra 4toll 14 5 km

territorial sea 12 nm
exclusive economic zone 200 nm

Baker Howland and Jarvis Islands equatorial scant rainfall constant
wind burning sun

Johnston Atoll and Kingman Reef tropical but generally dry consistent
northeast trade winds with little seasonal temperature vanation

\iidway Islunds subtropical with cool moist winters {December to
February) and warm dry summers ( Vay to October) moderated by
prevailing casterly winds most of the 1 067 mm (42 in) of annual raintall
occurs during the winter

Palmyra 1toll equatonal hot located within the low pressure area ot
the Intertropical Convergence Zone (1TCZ) where the northeast and

10/172007
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southcast trade winds meet it s oxtremely swet sath between 4 000 ~ 900
mm {160 200 in) of raintall each vear

low nd nearly level sandy coral 1slands with narrow tringing reets that
have developed at the top ot submerged voleanic mountains which in
most Lases nse steeph trom the ocean tloor

'omest pomr Pacitic Ocean O m

mghest poinr Baker [sland unnamed location 8 m Howland Island
unnamed location > m Jarvis [sland unnamed locatton 7 m Johnston
Atoll Sand Isfand 10 m kingman Reet unnamed location less than |
m \hidway Islands unnamed location 13 m Palmvra Atoll unnamed
locaton 2 m

terrestnal and aquatic wildhfe

arable land 0%
permanent crops 0%
other 100°%0 (2005)

Baker Howland and Jarvis Islands the narrow tringing reef
surrounding the tsland can be a mantime hazard

Kingman Reef wet or awash most of the time maximum elevation of
less than 1 m makes Kingman Reef a mantime hazard

Vlidway Islands Johnston and Palmyra Atolls NA

Baker Howland and Jarvis Islands and Johnston 4toll no natural fresh
water resources

Kingman Reef none
Vidway Islands und Palmyra dtoll NA

Baker Howland und Jarvis Islands scattered vegetation consisting of
grasses prostrate vines and low growing shrubs primanly a nesting
roosting and foraging habitat for seabirds shorebirds and marine
wildlife

Johnston Atoll Johnston Island and Sand Island are natural islands
which have been expanded by coral dredging North Island (Akau) and
East Island (Hikina) are manmade 1slands formed from coral dredging
the egg shaped reef is >4 km in circumference

Kingman Reef barren coral atoll with dcep interior lagoon closed to the
public

Viidway [slands a coral atoll managed as a national wildlife refuge and
open to the public tor wildhfe related recreation in the form of wildhfe
observation and photography

Palmyra {10ll the high rainfall and resulting lush vegetation make the
environment of this atoll unique among the LS Pacific Island termtones
it supports one of the largest remaining undisturbed stands ot Pisoma
beach torest in the Pacific

United States Pacific Island Wildlife Refuges

no indigenous tnhabitants

10/1,2007
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note public entry 1s by special use permit trom US Fish and Waldhite
Service only and generally restricted to scientists and educators visited
annually by US Fish and Wildhite Senvice

Jonnsion 4toll n previous vears an average ot 1 100 US mulitary and
«ivilian contractor personnel were present as of May 200> all US
government personnel had lett the 1sland

Vidway [slands approximately 40 people make up the statt ot US Fish
and Wildlite Service and their senvices contractor hiving at the atoll
Palmvra froll tour to 20 Nature Conservancy and US Fish and Wildhte
statf

Government United States Pacific Island Wildlife Refuges

Country name . omennional long form none
comentional shorr foorm Baker Island Howland [sland Jarvis Island
Johnston Atoll Kingman Reet Midway Islands Palmyra Atoll

Dependency umncorporated territories of the LS adminmistered from Washington DC
status by the Fish and Wildlife Service of the US Department ot the Interior as

part of the National Wildlife Refuge system
note on Palmyra 4toll incorporated Terntory of the US partly privately
owned and partly federally owned adminustered trom Washington DC
by the Fish and Wildlife Service of the US Department ot the Interior
the Office of Insular Affairs of the US Department ot the Interior
continues to admunister nine excluded areas comprising certain tidal and
submerged lands within the 12 nm terntonal sea or within the lagoon

Legal system the laws of the US where applicable apply

Flag the flag of the US 1s used
description

Economy United States Pacific Island Wildlife Refuges

Economy  no economic activity
overview

Transportation United States Pacific Island Wildlife Refuges

Awports  Buker Island one abandoned World War [I runway of 1 665 m covered
with vegetation and unusable
Howland Island airstnip constructed in 1937 for scheduled refueling stop
on the round the world flight of Amelia EARHART and Fred
NOONAN the aviators left Lae New Guinea for Howland Island but
were never seen again the arstrip 1s no longer serviceable
Johnston ltoll one closed and not maintained
Kingman Reef lagoon was used as a halfway station between Hawau and
American Samoa by Pan American Airways tor flying boats in 1937 and
19,8
Viidvway Islunds 3 one operational (2 409 m paved) no fuel tor sale
LXcept emergencies
Palmyra dtofl 1 | 846 m unpaved runway privately owned (2006)
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Ports and Buker Howlmd and Tarvis Lilanls ind Amgmuan Reet none ottshore
terminals  nchorage only

Johnston H{roll Johnston Island

Vidhwan Islands Sand Island

Palmyra Htoll West Lagoon

Military United States Pacific Island Wildlhife Refuges
Military note  detense is the responsibilitv of the US

Transnational

Issues United States Pacific Isiand Wildlife Refuges

Disputes none
international

This page was last updated on 20 September 2007
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Comments on
Jon V 1n Dyke's Report
For the
Maishnlls 201 Case

By Dt Robert W Smuth
September 2007

1 Mr Van Dy\e has quaoted an artiele that Dr Robert Hodgson (then The Geog apher of
tie L § Department of State) and [ (then an Assistant Geographer inthe U S

Department of State) wrote in 1976 in which we analyzed the geographical aspects of the
negotiauing text that was before the T urd United Nations Conference on the Law of the
Sea (UNCLOS ) ' Mr Van Dyke implies that by what we wrote n this article that we
agree with his assessinent of what became Article 121 (3) onrocks Thisisa
mischardacterization of the position that Dr Hodgson and I took at the time and to which |
continue to maintain I believe that the paragraph as written 1ichs an objective

dehini ton that al,ows a reasoned application

2 What became Article 121 (3) of the LOS Convention was Article 132 of Working
Paper 8 that became the Informal Single Negotiating Text (ISNT) of UNCLOS III In
our opening statement of the subject of rocks Hodgson and I said that this paragraph
raises further complications for an already difficult 1ssue that of1slands and that the
parigraph contains the seed of the problem  The basic problen: was of interpretation
and defimtion Wec asked (1) What constitutes a rock as a form of an 1sland? And (2)
What 1s meant by cannot sustain human habitation or economic litc of thetr own ?

3 We then went into a discussion of definttion particulaily as it related to size And |
should note that Mr Van Dyke did not even quote us correctly for we wrote that 1t
appears fairly obvious that rock 1s intended to refer to a smaller sized 1sland * We
said that 1f the Hodgson defimution [of a rock] is accepted as a reasonable limit then to
what 1slands would the term apply? By definition the tsland must be smaller than 27
878 sq ftor2 590sq m This island 1f square would measure approximately S1m on
a side or 1f circular have a radius of approximately 28 7m > The area of Howland
Island of 1 64 sq kilometers as cited by Mr Van Dyke out of the noted reference
Wikiped a° greatly exceeds that of the Hodgson rock

4 We then wiote

eapetiepcitor Jon M Van Dvkeivan D xe p ( and tootnote 13

Rol 1D Hodcson and Robert W Snuth (Had sonayd Smuth)  Tre Informal Sl Nuegotiating Tes
(Commuttee 1T} \ Geo 1phucal Perspectne Ocean D velopmert and I uernational Law ‘omnu Vo 3
Nol 976 230
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1

The second questior —w hat 18 ment by ¢ not sustain human habitation or econonc
tle 0 ther own —must be dealt with ogiclly, to qualily tne rock mus mect one of
he two imp'icit criterin

We note that the definition does not refer to uninhabited rocks but rather to urinhabitable
rocks Consequently 1t 1s assumed that some uninhabited rocks may have econonuc
zones because they could sustamn haman habitation or they could have an economuc iife
of twr own People mny prefer not to inhabit the particular rock ow ng to other

JL100S

We cownue with the 1nalysis of the largunge in this paragraph by noting that many
mamland areas and large: 1slands lso possess the conditions of not having water or
vegetation and that certain 1reas are inhabited as a result of the importation of water or
desalimzation of seawater to sustun ife  Thus, we pomt out  any rock could support
human habitatron 1f the state was willing to spend enough money for example arock
with a lighthouse built upon 1t sustains human habitation by external expenditure of funds
by the state which gives the rock an economc life of its own in 1ts value to shipping
ocean sports and so forth :

5 Our article then continues by examining where these rocks may be located
worldwide The vast majority of them would be coastal with nearby larger islands We
noted that thousands likely existed immediately offshore the coasts of places like Alaska,
Chile Australia, China Korea and Cuba Few of these coastal rocks would serously

atfect a state s marttime claim 1f at all

6 We did note a few non coastal features that possibly could be considered a rock
under the definition provided Rockall a British feature has been the only rock
ncknowledged by the coastal State  Rockall has an area of 624sqg m °

7 We raised an additional problem in our article  And that 1s that under a strict reading
of the negotiating text a low tide elevation situated within the terntonial sea [e g withun
12 n nules] of an 1sland or mainlnd 1s considered a part of the baselire Therefore a
low tide elevation would be allowed to generate an exclusive economic zone or perhaps
even a contincntal shelf whereas a particular type of rock which 1s above the water at all
times would not As we noted ‘the equity of this development would seem very
difficuit to determine and the validity of the concept is hard indeed impossible to

Jusify

8 Fodysonand I concluded therefore tha the paragraph onrocks shou'd be
elimmated [from the negotiating text} for geographical reasons as bemg impossible to
adnuruste  If for other rcasons lus paragraph must remain 1t 15 essential that a reck be
defined obrectively so as to remove all doubt as to which rocks would be affected by this

Had_son and Snuth | 231
b

fmd p 77

b1p 23,



provision ' Un‘ortunately the tet as wiitten in the ISNT temained and the diff culty of
defimng an Avucle 121 (-) tock nd applying it rem uns today

9 It snould be noed that 1f My Van Dyke s approach to this Article 121 (3) were

pphind as he writes then many Howland Island sized islands that aie presently
uninhabited could very well be 1dentified 1n the Pacific Ocean area and adversely affect
the exclusive economuc zone and continental shelf claims of s ates such as Kinbat
MVarshall Islinds the Federated States of Micronesia and Palau

10 It shou Id also be noted that Mr Van Dyke s contention that under article 121(3) of
the LOS Convention the United States 15 not cntitled to clum an EEZ or 4 continental
shelf around Howland and Baker Islands has never been argued by the Umited States or
Kutbati In fact asis well documented in the Fuderal Regys er Notices the United States
has claimed an exclusive economic zone around Howland and Baker Islands This
assertion of maritime junsdiction has never been challenged by any State

b
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A Aell Japan would be one whkich claims ar
exclusive economic zcne arcand a reef system cal.ed

Ckino Torishima

2 Ard others?

A Do ycu want a sprellirg®

Q Ch vyes please a speiling for the court
reporter

A CKINO TOROSHTIMA

Q And the others?

A France appears to claim an exclusaive

economic zone around Clipperton

Q Clipperton off the coast of Mexico?

A It s about 750 miles south of Acapulco
0] Okay

A New Zealand claims exclusive economicC

zones around some remote 1slands that perhaps do not

gualify

Q Australzia®

A Many of these are still in conflict and
being resolved Judge Vukas of the International

Tribuanal for the Law of the Sea raised guestions
about Australia‘'s ciraims arcund some of 1ts i1slands
in the southern ocean

Q Judge Vvukas can jyoua i1dentify where he

~as?

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Baishop Street
Honolulu Hawail 96822 (808) 524-2090
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A Yes Vukas V U K A S he was a judge cn
the Internationa.: Tr.bunal for the Law of tre Sea
Q Was he the president c¢f tte

Irternaticnal Tribunal-?

A Ne he was not
Q He was the .ice-president?
A I'm not sure what he was kut he was a

judge on that International Trabunal for the Law of
the Sea

Q Okay Was there a president of the
tribunal at the same time that he was on that
tribunal®

A Yes of course

Q Did he have a different opinion than
Judge Vukas?

A None of the other judges gave their
opinion on this issue

Q When Judge Vukas gave his opinion did
he do 1t to disassociate himself from the other
members of the panel-®

A He wrote a separate opinion giving his
views

Q Did he use the words I disassociate
myself with the rest of the commission?

A I don t recall what words he used but

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaii %6822 (808) 524-2090
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he did seek to present his views on that issue

Q So you don't recasl whether he was
Seeking to express a view that was a minority
opinicn on that comwrissicn?

A It s not clear that 1t was a minority
opinion but he thought that he wanted -- he wanted
to give his views on an 1ssue that the rest of the
court had not addressed directly

Q So he disagreed with the court that
recognized an EEZ around an island?

A I don t support that characterization of

his views

Q That s not what he stated in his
opinion®
A He stated 1in his opinion that the

uninhabitable 1slands should not generate an
exclusive economic zone because of the rationale for
the exclusive economic zones which 1s to recognize

the link between coastal communities and coastal

resources
Q How many other judges were on that
panel?
A There are 2. judges on the court
Q 21 judges and how many joined him in

his opinicon?

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawail 96822 (808) 524-2090
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A No other judge joired him 1n his
opinion

Q So that was a sole cpin.on in 21 judges-?

A It was a separate opirnion giving his

views ©on a topic that was not addressed by the other
jJadges

Q Okay but you still would say that
that's a majority opilnion®

MR WALSH Asked and answered You
have already asked that gquestion and he has
answered it

Q (By Mr Schwab) And your answer 1is?

A Judge Vukas wag expressing his views on
this topic based on his active participation in the
Law of the Sea negotiations and his work as a
scholar and diplomate and 1it's a sound opinion
that's well supported by the negotiating history and
the previous thinking and writaing on thais topic

Q So that's what you mwean by a consensus
1s that 1t? Was he a part of the consensus?

A His views accurately expressed the
underlying rationale for the exclusive economic
zone

Q Which you would describe as a part of a

corsensus among academics 1 think that was your

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaii 96822 (808) 524-2090
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a zone around a feature called Rockall
Q Let s talk akcat Rockall What 1s

Rocxkall car ycu descr.be tlat?

A It s a granite structuire rortltwest of
Scotlard
Q When ,ou say granite structure how

large 1s the structure®

A Oh 200 meters high approximately

0 200 meters high and 1s there a
shoreline to this structure?

A It's a granite structure emerging out of
the sea and ves of course there s a shoreline in
the sense that there's a place where land and water
meet

Q So you say that there's a shoreline in
that water meets the land? |

A Yes

Q But 1s there a shore in the sense that
there's a beach or an area that someone could land a
vessel?

A There have been landings on Rockall but
1t's difficult

Q why 1s 1t difficult?

A Because 1t s a - a structure that

ererges rather dramrmat.cally frow the ocean

Ralph Rosenberg Court Reporters 1Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaii 96822 {(808) 524-2090
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Q Were you akout to say that 1t's a rock
1s that what you were - you said 1t s a and was

that rccx that ycu were about to say?

A No
Q It's not a rock?
A It's a granite structure that 1s cailed

Rockall obviously because 1t looks like a huge

rock vyes

Q So 1t's a huge rock that sticks out of

the watexr® |

A It gives the appearance of being a huge

rock vyes

Q And how large 1s 1t do you know? !
A I don't have the measurements 1in my
mind 1
Q Is 1t big enough to land a helicopter |
on-?
A I belireve there has been an attempt to

put a helicopter landing pad on 1t

Q So 1t's not big encugh to be easy to put

a helicopter on?
A No 1t s noct

Q And 1t stacks out of the ocean How

bPi1gh dces 1t stick up?

A Well 1t sticks up pretty high but I

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
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don t ha e the exact figure in my mind

Q And 1t's sheer walls?
A It 1s fairly sheer wa.ls vyes
Q And how many miles off the ccast of

Great Britain 1s that?

A I don t have those figures i1r my m.nd

Q Okay and was that a contested area?
Was that an area that when they tried to explcre an
EEZ around 1t and there were protests, problems
from other states?

A Yes
So that was a contested area-?
Yes 1t was

Okay and who contested 1t do you know?

PO P O

I believe the Faroces and Iceland raised

objections
Q So these were other states that raised
the objections?
A That 1s correct
Q Let me show you what we will mark as
Government's Exhibit Number 2 Just so you can see
that
\Deposition Exhibait 2 was marked for
identification ,

MR WALSH I avm going to object lack
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MR SCHWAB  Okay
MR  WALSH I ha e ro i1dea wlrether
that's an accuarate representation cf arytbhing other
than something off the Internet
Q (By Mr Schwab) ©Okay 1let me ask you to
describe what I have just placed in front of you as
Government's Exhibit Number 2
A Right I am seeing a picture of a rocky

structure

Q A rock jutting out of the occean 1s that

the appropriate descraiption?

A That would be an appropriate

description yes

Q And are you familiar with Rockall?

A I have seen pictures of Rockall

Q Is this a picture of Rockall”

A I can't confirm that no

Q Why can t you confirm that? Is 1t an

unclear picture?

A The picture 1s clear but I haven t seen
a picture of Rockall that looks like that

Q How do the pictures that you have seen
differ from that picture?

A The pictures that I hav.e seen make
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Rockall look larger and I have seen pictures with
pecple on Rockall and flags on Rockall ard signs or
Rockall ard so on

Q The picture that you are looking at now

shows two photos isn't that correct?

A Yes

Q And dces one of them shew a flag on
Rockall?

A Well --

MR WALSH Objection he hasn't agreed

that 1t 1s Rockall

A Yes there's what looks like a green

cloth 1n one of the pictures vyes

Q (By Mr Schwab) A green cloth on a
pole®

A Yes

Q Would you describe that as a flag-?

A It could be what some people would view

as a flag

Q Now do you see a shoreline there that

you could pull up in a boat on?

A I car't answer that question
0 Because you don't see a shorelaire?
A I den t see the ccrplete view Gf

Fockall of whatever this 1s in this picture so I
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can t answer tle guestion based on these pictures

Q Do you lrave reason to believe that s rot
Rockall 1s that the --

A I s.mple am rot able to answer ore way
cr the other whether that 1s Rockall

Q But you have seen pictures of Rockall?

A Yes I have

MR WALSH Objection asked and

answered
Q (By Mr Schwab) And they look like
this?
MR WALSH Objection asked and
answered 5
A They do not look particularly like this

the pictures I have seen

Q (By Mr Schwab) What do the pictures

that you have seen look like?

A I tried to answer that questaion

previously

Q How would you describe 1t?

A How would I describe Rockall®

Q Mm-hm

A Rockall 1s a large granite structure

sticking out of the ocean

C Ckay Are there any other state

Ralph Rosenberg Court Reporters Inc
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representatives

representatives of states that

agree wlth your position on exclusive ecoromic

zores?

A

craim of an excius.ve econcmic

Torishima
Q
Japan?

A

Japan 1s entitled to claim an exclusive economic

zone around

Q

A

Q

exclusive economic zones around 1i1slands that they

have that are uninhabaited?

A

prominent Chinese scholars

China has vigcrously cb_ected tc Japar's

So that's a conflict between China and

Conflict over the question of whether

zone aroJdnd Oxino

-- a particular island?

A particular insular feature

Has China said that they will not do

Chaina according to one of the more

Ji1i Guoxing China's

position 1s that the Senkaku Diaoyu Dao Islands

between Talwan and Okinawa are not entaitled to

generate exclusive economic zones

Q

A

Thcse are conflicted 1slands?

Yes

MR WALSH

conflicted i1sland?

Excuse re

what s a
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Q (By Mr Schwab) Tell me 1s that an
1sland that you would describe as in conflact?
A Those 1s.:ands are claimed by Japan

China and Taiwan

Q So 1n a situation where the 1sland 1s
claimed by two different people there 1s a position
by China that there shouldn't be an economic zone

around it?

A That's correct
Q How does that support your position®

|
A Sir vyour question was whether China

takes the position that small insular features can
not generate exclusive economic zones and I was ‘
explaining that they have taken that position on
Okino Torishima they have taken that position on
the Senkaku Diaoyu Dao Islands and although their
position 1s not clear that seems also to be thear
position regarding at least some of the Spratly
Islands a1n the South China Sea

Q Well we started talking about vyour
research into this area of uninhabited i1slands in
the 80's but you also said that you studied it
again with a study group 1in 1995 what was the
nature of that stud/”?

A Would you like me to give more answers

Ralph Rosenberg Court Reporters Inc
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protests that havse been i1ssued by the Eastern
Caribbean countries with regard to Aves Islard which
1s & Venezueran 1sland A V E S Dbird is:.and which
1s a enezuelan .sland 1n the northeastern part of
the Caribbean I guess you wcu.d say

Q Now would Venezuela be included on jyour
list of colonial powers that haive to be limited on
their exclusive economic zones as you testified
earlier?

A Venezuela has a whole series of complex
maritime boundary disputes The one that's most
relevant to our current discussion concerns Aves
Island and the United States entered into a
boundary delimitation with Venezuela in which the
United States recognized Aves as having the capacity
to generate an extended maritime zone fully as 1f it
were a continental land mass and thus gave up
potential ocean space south of Puerto Rico and the
US Virgin Islands to Venezuela Other countries
east of Aves have protested that and have argued
that Aves should not be able to have that capacity
to generate an extended maraitime zone like an
exclusive economic zone

Q So 1s Venezuaeia on your last of colcnial

powers that have to be limited for taking EEZs on

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaiili 96822 {(808) 524-20590

35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Is that one of those powers that you see
that needs to be inhibited when you first became
interested 1n the 1908 s 1s that cne of the places

that youa think needed to be inhibited»

A Well --

Q Am I mischaracterizing at all what you
said?

A Palmyra i1s an uninhabited island, and so

the guestion of whether Palmyra has the capacity to
generate an exclusive economic zone I would say 1is
sti1ll ain play

Q In play but you are not coming to a

conclusion one way or another on that?® That s --

A Are you asking me for my conclusion?
Q I am asking you 1f you have one
A I could give you an opinion on Palmyra

1f you would like one but I haven't previously
taken a position on Palmyra tc my knowledge

Q And then how about Kingman Reef?

A Kingman Reef i1s uninhabitable and I
don't think a plausible claim could be made that the
United States 1s entitled to generate an exclusive
economic zone around Kingman

Q And of course Howlard and Baker you

have expressed an opinion®

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaii 96822 (808) 524-20890

45



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Japanese call Takeshima 18 very much involved in
that dispute
Q Dckdo 1s P O C T C W?
D O K --
D O K
-- D O
Dokdo
Dokdo
Okay
Takeshima 1s TA KE S HIMA

Okay

¥ 0 » 0O ®» 0O ¥ O P

The South China Sea of course 1s a
huge complicated area with Vietnam Chaina
Philippines Bruneil Malaysia and Taiwan all making
claims very much involving uninhabited i1slands The
dispute between Greece and Turkey and the Aegean 1s
very much festering and there are some i1slands that
are uninhabited that are involved in that one The
US and Canada has a dispute in the Gulf of Maine
over the Machias Seal Island that --

Q I think that was 1in your report as well
or did I read that somewhere else? I read that
scrmewhere else That's not in your report

A It s an unresolved d.spute 1n any

event

Ralph Rosenberg Court Reporters 1Inc
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Q Okay

A What else do we have that s been talked
about recently® The US ard the Bahamas have a
dispute off the coast of Fiorida Perhaps some
uninhabaited 1slands are involved in that An,way

that gives you an 1dea of some of the ones that are

festering

0 Okay now how many of these involve
excessive claims® Is there a difference between
excessive claims and contested areas?

A Well «certainly in Okinoc Torishima for
instance China accepts that Japan has sovereignty
over the little reef system there but argues that
Japan has made an excessive claim in claiming a 200
mile exclusive economic zone around the reef system

0 So there 18 a difference between an
excessive claim and a contested area-?

A Well I think we would use contested
area for a situation where each country makes an
overlapping claim so in the East China Sea for
instance China makes a claim based on the ratural
prolongation of the continental shelf Japan makes
a claim based on the equidistant or median line

principle and their claims overlap so there's a

cortested area
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Q Of all of these that we have described
here tocday how many involve this .ssue of a rock
tersus an i1sland?

A Well <certainl,; the Black Sea Ukraine
Romania ore does Snake Islard .s a ratter small
feature It can be landed on Nobody has ever
lived there historically So Romania s position 1s
that 1t 1s a rock which 1s not entitled to generate
a zone and Ukraine's position 1s that 1t's an
island that can generate a zone

Q So the two of those examples are this
rock versus i1sland issue?

A Well more than two but I'm not sure
what your gquestion 1is

Q I'm asking which of these involve this
rock versus island issue?

MR WALSH I believe that
mischaracterizes his testimony When he went over
every subject he had mentioned that this i1ssue of
rocks might be present i1n every one of the ones that
he mentioned I believe he said that

A Yes and I don't know all the deta:.ls of
all of them but certainly in the Dokdo Takeshima
1ssue the rock versus i1s.and 1s there and the

Senkaku Diacyu Dao 1s there ard the Spratlys in the
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South China Sea 1t's very much there Aves Islard

1t s certainly there

Q (By Mr Schwab' And these are 1ssues
between states where they are claiming that it .s

ertbher a rock or an island®?

A Yes sar
Q Okay Now the 1980's was when you
first got interested i1in this i1ssue Is 1t because

of the fact that 1t s a contested 1ssue among states
and has so many of these contentions and points of
conflict 1s that why 1t 1interested you?

A Yes

Q And then you say you became 1interested
again 1n '95 you joined a study group?

A I maintained an interest in this topaic
steadily throughout the past 25 years but there was
this moment 1n 1995 when I was asked by the State of
Hawai1 cofficials to participate in discussions
regarding an initiative that had been taken 1in
Congress to discuss whether seven insular features
in the Pacific shouid be attached to the State of
Hawai1i

0 What was the name of the committee that
you were on then or were sou on a committee oOr

were you a study group?® How would you describe it?
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Q So ar 1i1sla~d ca~ be a rock What about
1f there used to be hapitat.cn on that is.ard wouald
that mean that 1t s not a rock?

A In my view sastair.ng huran rabitaticn
-rtplies sort cf an c¢crgocing capacit, ard tre best
way tc determire whether a stracture can sustain
human habitaticn .s to see whether there s
communities of humans living on that structure so
the fact that there may sometime in the distant past
have been human habitation does not necessarily mean
that that structure can sustain human habitation

Q So humans can abandon an island and
that would make 1t potentially fall into the
definition of a rock?

A Yes Dbecause they might well have
abandoned 1t because they found that they couldn't
survaive there that the structure could not sustain
them

Q Now what 1f 1t has an economic life of
1ts own because somebody can use 1t for something?

A Small insalar structures that are near
larger land areas where people lise and are used
regularlv for fish.ng operat.crs or perhaps e en for
Jjust recreataon cculd arguably sustain the capac.ty

to generate a zcre becaase i1n that situation they
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gustain human habitation and an economic life of

their own even though people aren't literally living

on them
Q Sc --
A In other wcxrds 1f youa can i1magine a

community livirg on one is.and that gces to a nearby
1sland for fishing and/or recreation and thus is
actively using that structure and at that point we
would see 1t sort of like an open space in a
continental area and thus we might conclude that it
has that capacaity to generate a zone

Q So fishing or recreation Are there any

other uses that would qualaify so that the 1sland

stays an 1sland and doesn't become a rock 1n your

definaition?

A Well I can't rule out other uses but I
think the important thing 1s that we see a real link
between a nearby community

Q A real laink Is there an unreal link a
false link-~

A Well 1f we were just somehow trying to
generate a zone around the i1s:and and something
unnatural was happening just for the purposes of
gettirg that zcne <then I thinlk we would -- we may

call that ar unreal link tc use your term
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Q So 1f the 1sland was used with
ravigational aids would that gualifv to keep 1t an
~.s.and ratter than a rock arder your definitior>

A I don t th.nk a rav.gational a.d alore

wculd he suffic.ent ro

Q Wky nect?
A Navigaticnal aid i1s designed to protect
shipping and avoid collisicon It would indicate

that the structure 1s a hazard rather than something
that 1s sustaining human habitation and having an

economic life of 1ts own

Q How about an airstrip would that
qualify?
A I don't think 1t would qualify alone by

itself no

Q How about 1f 1t's being used as a
refuge?

A A wildlife refuge®

Q Mm-hm

A Well obviously we want to encourage
wildlife refuges but the -- and that s an i1mportant

goal of the international community so we want to
encoarage codantries to sapport wildlafe refuges but

T dor t see anvtling ir tris language trat suppcrts

<

the prcposition that a wildlife refuge 1s sufficient
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to lead to a 200 nautical mile zore around the
structure

Q Ard gettirg kack to tle langaage ther
1s that becauase 1t does» t sustain humar habitaticer
or because 1t dcocesn t have an eccnomic life of its
own?

A I m pausing only because mwaybe I need a
more complete guestion I guess

Q You said a while life refuge wouldn't
justify an EEZ --

A By 1tself

Q -- under this section and you are
basing that on subsection three that a rock whaich
can not sustain human habitation or economic life of
their own shall have no exclusive economic zone oOr
continental shelf

A Right and a wildlafe refuge by itself
would not be sufficient to convert a rock into an
1sland that can generate an extended maritime zone

Q Does the size of the island matter to
ycu at all in this definition?

A I wouldn t say the size 1s completely
irrelevant but I think the size would certainly not
be dispcs.tive cf the guestion and simply a large

si1ze would not be sufficient 1r my judgment
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Q Then let me take the perfect opportunity
~Jast to refresh your recc.lection on Rockail In
/our report yoa say ait's 14 61 meters ky 2. meters
Deces trat refresh ,cur recollecticn about the size
of Rockall?

A Yes ard I apologize for not having
memorized that

Q No not at all I just wanted to get

that on the record

A Could I look at my report?
Q Certainly
A Right I believe my earlier testaimony

was 200 meters and 1t should be 200 feet I was
thinking after I said that that I might have
misspoken on that So 200 feet in caircumference and
70 feet high okay
MR SCHWAB Let me mark this as
Government's Exhibit 5
(Deposition Exbibit 5 was marked for
1dentification )
Q (By Mr Schwab) Okay I show that to
you and what I am attempting to do i1s find a
picture trat you dc remerwrber as Rockall
A Yes I remember seeing this picture

Q And that s Rcckall Island?
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To the best of my knowledge 1t 1s I

have ne er been tlere rerscnally but 1t locks .ike

other pictures I have seen designated as Rockall

Q

A

Q

And 1t literally 1s a rock?

It's a rocky structure vyes

Is there anytrirg other than rock there

that you car see?

A
looks like

Q

A

Well this picture has some building, 1t

on the top ,

But nothing no terrain other than rock?

There are some ledges there that people

could claing to I suppose 1f they wanted to spend

the night there

Q

A
flowers
way

Q

Might have so0i1l on 1t? i

There could be some grasses and wild

Birds might have dropped seeds along the

Okay So the size of the i1sland

wouldn t matter so 1t could be a land mass that's

large®
A
certa.nly

Q

A

Well tnat was Judge Vukas view

Is that ycur v.ew?

My siew 1s that we shou:ird look to the

question of habitability and an economic life of 1its
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own that s the language in the provision so that
dcesn t refer to s.ze 1r a~y direct way

Q Cculd 1t apply %“Zc a ccurtry thlat is
desert ard uwrinhabitakle?

MR WALSH Ca..s for specuration
MR  SCHWAB I ar cailing for
specuiation That s what experts are all about

A Desert land areas are under the Law of
the Sea Conventiocn and entitled to generate zones
but 1f we imagine an entire 1sland that was just
desert then I think we would come back to the same
guestion of habitability

Q (By Mr Schwab) So not all uninhabited
features are considered rocks under your definition?

A Can you say that question one more time?

Q Not all uninhabited features 1slands
are considered rocks under your definaition?

A Under this definition an 1insular
structure that c¢an not sustain human habitation or
economic life of 1ts own 1s a rock

Q But 1t's either or® It s either
inhabited or scme scrt cof economic life correct?

A I don t understard that guestior

Q It s either or 1t s either inhab.ted or

can sastain econoric life or economric --
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A Well 1n my report I explain how 1t
might be more logical to view them as both required

Q So an 1slard that 1s say mined and
peop.e are juast stayirg there to do the miring
trat s rot cons.dered - trat's cors.dered a rock in
your definitaion?

A If there 1s a shbort term populaticn
there for a short term mission then I don t think
most of us would think of that as constituting
habitation

Q How short i1s short term?

A These are all fact based matters and we
haven't got a clear consensus on that matter

Q So you are saying we haven't You mean
scholars have not --

A The international community

Q The international community By the
international community you mean who? States?

A States scholars citizens

nongovernmental organizations

Q One judge cn a 21 panel 21 judge panel
that's --
A I thin< vou shouldn t easily dismaiss

thi1s cne judge on tlre parel becaase he was a person

that rad been deeply inveclied .n the negotiaticrs
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1s habaitabilaity

Q So 1f the people left Pitcairr Is.and
then 1t would no lorger -- 1t wou.d then be a rock
urder your definition?

A If thcse peop.e a~d the otnexr six
billior of us decided that nore of us wanted to live
on Pitcairn then I think 1t would wove into the
uninhabitable category vyes If nobody wants to
live there then 1t s not habitable because there's
lots of people 1n the world that like to 1live
places and there are a lot of people living i1n very
crowded places so 1f there 1s any good place to
live we are likely to find people living there

Q So 1t s those places where people prefer
not to live that would then potentially fall into a
rock category under your interpretation?

A Yes sar

MR SCHWAB Let me mark this as
Government 's Exhibit Number 6

{Deposition Exhibit 6 was marked for

.dentification

Q (By Mr Schwab, This 1is your expert
report Can you :i1dentify what I have just placed in

front of you-?

A This 1s titled as the expert report of
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Q Now vcu state in ycur report oOn page
three that a vis.tcr to Hew.ard in 2 (C reported
seeirg a flrat bu.ldczed p.a.n of ccral sand w.thecut
a s.ngie tree .s that correct?

A Yes sir

Q So scmreone had brought a bui.dozer to

the island and bulldozed»

A I can't sas how the flat bulldozed plain
came to be I just reported this statement
Q How would something become bulldozed 1f

1t wasn t done by a bulldozer?

A It may well have been done by a
bulldozer

Q Isn t that --

A I have answered --

Q -- what you are saying?

A I have answered to the best of my

abilities

Q You were aware when you studied Howland
and Baker Island that the 1sland had been inhabited
at one time ccrrect?

A There was a pericd in which some young
men w~ere sent toc these 1slands in the iate 30 s

early; 40 s that s ccrrect

MR SCHWAB Let s mark for Exhibit 8
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then a pbcotograph
(Cepositaion Exb.b.t 8 was warked for
identif.caticn
o} By Mr Schwab! If I ccusrd ask you to
lock at trat? Could jou te.l where that photograph
18 from”®” Is there a stamrp that tells you where 1t

1s from?

A There are two stamps that indicate that
they are from the Bishop Museum archives

Q0 And what 1s that a picture of?

A The picture shows four structures on a
chunk of land

Q And the attached page 1s an explanation
from the Bishop museum What does that say?

A It says photo collection Bishop Museum
subject Meyerton Baker Island rock wall in
foreground was intended to keep waves out March

Octocber 1940

Q Were you aware at all of what Meyerton
187

A I haven t heard the term Meyerton

Q Okays

MR WALSH Let me just put an cblection
on the record the deocument lack of foundatiocn

hearsay and not the best evidence
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MR SCHWABEB Ard let me marx this as
Gervernrer ¢ s Exb.ibitc 8
(Decositior Exb.b.t 9 was marked fecr

1dentificaticn

C By Mr Schkwab' I will ask yca to look
at that as w~ell a~d .s that also stamped from

Bishop Museum archives?®

A Yes sir 1t 1s
Q And what 1s the picture shown-?
A The picture shows a barren bleak piece

of land with three or four structures a United
States flag and a sign that reads Baker Island
USA South Seas Meyerton Department of the
Interior with a couple of drawings on the sign
Q And what does the attached page say?
A Photo collection Bishop Museum subject
Meserton the American settlement on Baker Island
date 1938
MR SCHWAB Ckay and let me mark as
Sorernment s Exhibit Number 10
MR WALSH Let me put my same
objections Again 1t 1s lack of fcundaticn
hearsay There are penciled wr.tings cn this
document and stamps Not the kest evidence

(Ceposition Exhibit 10 was marked for

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaii 96822 (808) 524-2090



ﬁ%

K4

i
{&

™

10

11

12

13

14

15

16

17

18

19

20

21

22

1dent.faicat.on

Q By Mr Schwab Ckay and what .s
marked as Government s Exb.bit Number 1C wrat does
that show ,cu?

THE WITNESS Cc you want tc ge first
this time?

MR WALSH I wi1ll put my objecticns in
The same objections

MR SCHWAB No problem Your
objections are noted for all of the --

MR WALSH Photographs that are coming

MR  SCHWAB -- photograph exhibits
yes
A And your guestion was?
Q (By Mr Schwab) What does that show
yeu?
A It's a photograph of five male

indaividuals in front of a building that has a sign

on 1t saying government house Howland I 1t looks

like

Q Ckay

A And thten there are pencil marks that
sa; --

Q 2nd the attached page descripticn what

does that sa/?

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaii 96822 (808) 524-2090

110



10

11

12

13

14

15

16

17

18

19

2C

22

23

24

25

A #ell the attached page Fas two more
pictures of a very bleak barren p.ece cf land cne
p-.cture shcows a lighthouse cr what locks to ke a

lightlouse and the otlrer picture srows five or s.x
sma:.l wocden structures ard a .igbthouse Do yocu
want me to read the typed or --
Q No we are gocod
A You re good
MR SCHWAB Government s Exhibit Number
11 and your objecticon is noted
{(Deposition Exhibit 11 was marked for

identaification )

Q (By My Schwab) What does that show
you?
MR  WALSH Same objection
Q (By Mr Schwab) Do those purport to be

more pictures from Baker Island people doing

different activities”?

A This 1s a two-page document The fairst
page has four pictures Each picture has a couple
of -- one cor more males decing different things Do

/ou want me to goc intc any mcre detail?

Q Is there a picture c¢f a lignthouse being

constructed there?

A There 18 a picture of something that
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locks like 1t mught be 1rterded tc be a lighthouse
xrth scme males claimkbing on .t  ves

MR SCHWAB Cka; Exribait 12 ard
again ,cur cbjecticr .s rcted

MR WALSH Same ckrect.on

{(Cepositicn Exhibit 12 was marked for

identificaticn )

Q (By Mr Schwab) Okay ard what 1s that
1f you could describe 1t?

A Exhibait 12 1s a two-page document The
first page has four pictures There 1s pencil
writing referring to Baker Island Three of the
four pictures have two or 1n one case three males
in them and the fourth picture simply shows a
structure

0 Let me ask you 1f I could 1i1f any of
these photos that I have shown you here today have
any effect on your opinion that Baker Island is a
rock under 121 three?

A They do not I am familiar with th:s
episcde when the United States sent these soung men
to Baker and Howland and I think alsc Jarsis and
perhaps other i1slards as well for the purpcse of
sclaidifying the US claim of sosereignt; osexr these

i1slands Th.s was done just prior toc World War II
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at a taime ¢f world tensicn and the i1s:ands then
plaved I thirk a very modest role .n World War II
MR  SCnWAB Mark th.s as Ccverrment's
Exhibit 13 and I w:1l: let you wake ycur ob-ection
MR  WALSH Werl okay I wi1ll make the
same oblection
{(Deposition Exhibit 13 was marked for
identification )

Q (By Mr Schwab) all right let me show
you what 1s marked as Government's Exhibit 13 This
1g a list from the Internet from the Kamehameha
School showing the people that they sent to these
different 1slands to live for a short period of time
and a laisting of the amount of months that they
lived on the 1islands Have you any familiarity with
the project from the school to have people live on
these 1slands including Baker Island?

A As I explained I am familiar with thas
episode where young men were sent down to solidify
the US claim cf sovereignty oser tnese tiny/ 1slets

MR  WALSH Let me again ncte my/
objections

MR SCHWAB Absolutely

Okay Exhibit 14

(Ceposition Exhibit 14 was marked for
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identificaticn )
C (By Vr Schwab) This .s what I have
marked as Go ernment s Exh.b.t 14 which 1s zust from
the Honolulu Star Bulletin and 1t 1s called the
boys cof the Panala au?
A Panala'au
Q Panala'au and are you familiar with the
boys of the Panala‘'au®
A I think I answered that gquestion I am
familiar with this episcde and I am familiar with
the purpose and activities that were involved in 1t
Q So you are aware that people did live on
the 1sland at one time®
A Yes Mr Schwab
Q Okay
MR WALSH Same objection to that
exhibit
MR SCHWAB And then I am going to mark
this as Exhibat 15
(Deposition Exhipit 15 was marked for
1dentification )
Q (By Mr Schwab) Can you lock at «hat I
hase gisen ysou as Gosernment's Exhibit 15 and

describe that?

A dell 1t's a piece of paper that appears
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to have been prainted cn a coicr printer showing
scuetb.rg that muast have reen fourd cn tle Interret
and 1t locks a little bit l.ke the co er of an
en elope addressed to a Vr or Ms Hendr.ck in San
Pi1ego ard sta~ped witn a .S starc and a stamp on 1t
that refers to the USS Astcr.a wrich rmust ke a
ship and 1t sa,s Baker Island on 1t ard it gives
us the date of September 4th 1934

Q So 1n 1934 that's a letter that was
sent from Baker Island-?

A I can t confirm that

Q That's what 1t purports to be by aits
postal stamp?

MR WALSH Objection lack of

foundation

A I simply can t confirm that

Q (By Mr Schwab) You can t What do you
make of the postal marking that says Baker Island?

A As I testified 1t was my understanding
that the US engaged in activsities to fairm up its
claim to sovereignt,/ oser these small Pacific
Islands and as a part c¢f that effcrt sent some ycung
men to harse a presence on those islands for sereral

/ears

Q And ysou are aware cf tne ren tle yourg

Ralph Rosenberg Court Reporters Inc
2460 American Savings Bank 1001 Bishop Street
Honolulu Hawaiil 96822 (808) 524-2090

115



Ny

(2

10

11

12

13

14

15

l6

17

18

19

20

21

22

23

24

25

ren that they - whbere they came from®

A I beileve most cf them came from Hawaia
yes

Q From a particdsiar school .n Hawaii?

A I tnink trev came scme of trem from

Kamehameha Schcols ves

Q Kamehameha Schools and all of the
government exhibits I have just shown you here today
have pictures from Howland and Baker people on the
1sland the construction of 1tems on the i1sland
none of that would affect your opinion that this is
an i1sland that does not deserve an EEZ>

A My opinion which has been consistent
now i1n writaings for 25 years has been that the
proper way of defining and interpreting Article 121
three 1s to draw a distinction between those insular
structures that can maintain stable populations of
humans and those that can nct and I have wraitten
that for a stable population of humans w~e should
lock for families children being born and raised
and w~e should lock for a size of somewhere w~sith at
least a minimum of fift,; or so

Tris actisity; was done for a l:.mited

purpose and to me the instructive part of 1t 1s

that for the last 65 sears there has been no
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continued effort by any cf the six billion of us on
the plaret to live cn Baker kecause aprarently .t s
nct a bhabitabkle place

Q And ycu are aware of course that Baker
Island has a beacon on 1t which you can see the
picture of that being constructed?

A I am not aware of what s on Baker at the
present time

Q And you are aware of the runway that was
constructed on Howland Island are you not?

A I understand a runway was put 1in during
World War II yes or prior to --

Q And that was a historic aspect doesn t

1t?

A Some people link Amel:ia Earhart to
Howland yes
Q So Amelia Earhart was expected at

Howland when she disappeared 1s that the history as

you understand 1it?

A I can t confirm that but I havse heard
stories along those lines

Q So 1f there were a future use for an
1sland say as asiation s becoming more important
and the need for airpcrts and a locaticn such as

Howland Island would that affect sour copin.on at
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A I think 1f ycou ard your frierds a~d
famiiy all mo ed to Baker Is.and and i:ved there for
a period of time and ha e children and
grandchildren of course that would force me to

rethink my positicn on this matter --

Q But your position has to be at least Su
or so?

A Well that's not an absolute number
but --

Q Ckay

A -- 1t gives you a sense of what the

range should be to show that 1t's a community

Q So there 1s no absolute number but 1t
would have to be a community of people?

A And Pitca.rn tends to be 60 or so so I
picked 50 just to give a sense that 1t should be
probably more than just one family and something
like a small village

Q So even though there’s an economic
benefit being used 1in the i1sland the fact that it
has no popursation today wsould have sou classify it
as a rock under 121 three 1s that correct?

A Again the language 1s an econcmic life

cf 1ts own so tc me 1t's improper to sort of say
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trat the eccnomic value of an exclus.ve economic
zone would be an aprrorriate ecconcmwric alue That
tc me seems 1nappropriate .cgic that ve reed to
tock at the 1sla~d 1n 1solaticn does 1t have an
econonic ..fe cf 1ts cwr and only tren 1s .t
entitled to generate an excluslirve economwic zcne

Q So harsing a runway fcr airplares would
not be an economic life of 1ts own?

A Certainly having an abandoned runway
doesn't help us establish that

Q Okay and then the beacons you have
already testified would not be i1n your opinion an
economic - -

A No
0 -- li1fe of 1ts own because they aid in
navigation so they wouldn't be considered --

A They help ships avoid bonking into the

structure yes

Q Didn t they help ships guide themselves

into thke structure?

A Well they could but ncrmally a
lighthcuse 1s there to protect ysou from accidents

and sinkui.ng

Q Or to guide ysou to the island fou know

where shcre 1s because c¢f a beaccn?
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A Yes that s possible a beacon could

serve that purpcse as well

Q Ckay You talk akcut Baker and Howland

both receiving scant rainfa:l Is rainfall a factor

in whether cor rot you would consider an i1sland tc ke
a rock under 121 three®

A The existence of an actual water source
I think 1s a very important factor so rainfall zis
linked to water sources so in general that would
be a link yes

Q So 1t 1s a lack of fresh water would
make the area unsuitable for humans and that would
tend you towards the 121 three interpretation?

A A lack of fresh water would be an
important factor to limit habitability vyes

Q And that would apply throughout the

Pacific Islands correct not just to Howland and

Baker?
A I don t understand sour question
Q Other 1s.ands would ke affected by that

interpretation as w~ell?

A It s meant to be a generalizable
interpretration ses

Q Have ysou evser studied w~hat effect 1t

would hase on Pacific islard nations 1f jour
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121

interpretation were tc ke accepted ky states or
couarts”?
A My 1nterpretat.cn .s based con my study
cf history ard my understanding cf the purpcse of
tre provisicn ard 1t will affect d.o.fferent
courtries in differert wa,s I understand that buat
no I ha en t --
Q Locked at the impact of --
A I haven't put together a score card on
winners and losers i1n this matter
Q You think there would be losers
somewhere in the Pacific island nations?
A I can t give a broad general answer to
that but -- '
Q Specifically do you think the Northern
Marianas Islands would lose jurisdictions? {
A Well the Northern Mariana Islands have
uninhabited 1slands so --
Q And do you think that the Federated
States of Micronesia woula lose jurisdaictions?
A I really can t give a broad answer to
that but I suppose that 1t s possibie that there
might be some of their claims that cc..d be

challerged ,es

Q And the Marshall Islands®
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A It's possible that scme of the.r claims
ccu.d be cha..erged cver tire ves

Q Sc all of trese 1sland ratiors wculd
lose potertial.y possibly .cse jarisdiction under
your defin.tion as well?

A It's pcssible yes

Q As far as you krow no state cr court
bas ever accepted your definataion?

y:y I have mentioned the Nicaragua Honduras
case which 1s the absolute most recent
International Court of Justice case where both
states accepted -- 1t s not my view but 1t's the
view that certain insular structures can not
generate exclusive economic zones and I stand ‘
behind that as a very good recent state practaice |
that supports the position that I have been trying
to articulate this morning

Q But you have also stated that that only
occurs where two states are in conflict?

A No sir I did not say that

0 Ckay Is there an example cf where two

states are nct in conflict when that occurs?

A Where a countr,/ has for -
Q Has decided to give up --
A Yes
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Q And I don t mean to be abstract but you
are promotirg the increase of shared areas 1s that
correct?

A I der't tbhirk of th.s as a personal
m.ss.con but I do thirk trat ore cof the underlying
goals of the effort that precduaced the Law of the Sea
Convention was to reccgnize the opportunities that
we have 1n the oceans to help the developing world
and to bridge the gap between the rich and the poor
and to use the resources of the areas of the ocean
beyond national jurisdiction to benefit the least
well off of us on the planet

Q And this 1s the c¢ase even though
there s a potential as you said that this would
deny juraisdiction to some of the smaller island
nations throughout the Pacific 1ncluding Hawaii?

MR WALSH Lack of foundataion

Q (By Mr Schwab) Am I lacking
foundation-® Isn't that true what you were saying
earlier?

A As I saaxzd I suppose there will be
winners and losers but in the long run we wili all
te winners 1f we work together to manage the ccean
resources properly and fairly and my hope 1s that

the small nations cof the Pacific wind up as being
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have the first question on this case of whether or
not Baker --

Q Isn t that why we are even -

A If T could finish® Baker and Howland
car generate an exclusive economic zone? If they
can then we would have to delimit the boundary with
i1ts neighbor and what role Baker and Howland would
play i1n that delamitation would be up to grabs in
that negotiation |

Q The reason you are giving us Article 83
cases and you know cases that have to do with
these other sections that do not cite or rely on 121
three 1s because they are different right® The '
only one that deals with 121 three 1s Rockall .
Island raight and that's a 200 feet by 70 feet !
thumb of rock that sticks up i1in the ocean as opposed
to these 1slands®

A China has been very clear that it [
objects to Japan s claim for an exclusive economic
zone around Okino Torishima based on Article 121
three

Q And yet China has operated by using its
uninhabited 1slands as part of i1ts baseline?

A Again different criteria govern that

Q So 1t really i1s up in the air 1isn t 1t?
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MARSHALLS 201 Telegram
TelegramUNCLASSIFIED  SUvA 00000121
VZCZCXRO3868
PP RUEHMI]
DE RUEHSV #0121 0521348
ZNR UULDUU Z2ZH
P 211348z FeB 07
FM AMEMBASSY SUVA
TO RUEHC/SECSTATE WASHDC PRIORITY 3805
RUWDQAA/CCGDFOURTEEN HONOLULU HI PRIORITY
RUEAWIB/DEPT OF JUSTICE WASHDC
RUCPDC/USDOC WASHDC
RUEHMJ /AMEMBASSY MAJURO 0630
BT
UNCLAS SuvAa 000121

COMMERCE FOR NOAA GCEL/SW-PI

E O 12958 N/A
TAGS EFIS PHSA PBTS KR FQ HQ RM
SUBJECT KIRIBATI F/V MARSHALLS 201 WAS OVER THE LINE

REF REO MURPHY-AUSA SCHWAB TELCONS AND E-MAILS OF 02/21/07 AND
PREVIOUS

1 Kiribati Minmistry of Foreign Affairs Permanent Secretary Elliot
A1y (the highest ranking career official in the mimistry) told
embassy Suva on Februarg 22 2007 that the government of Kiribata
would not/not make a submission 1n U S court proceedings against
the F/V MARSHALLS 201 (Cival case 06-00030) 1n support of the
defendant s claim to have been fishing 1n Kiribati s eEz  Al1 s
comments came after reviewing the complaint filed with the U S
pDistrict Court for Guam and after consulting with the Kiribaty
Ministry of Fisheries and Marine Resources Development (MFMRD)

2 On February 19 2007 MFMRD Vessel Monitoring System (VMS)
officer Ioneba Temoail provided us with an electronic snapshot of F/V
MARSHALLS 201 s vMs track for the ger1od August 2006-February 2007
This track first records the vessel as being 1nside Kiribati s
(Phoenix Islands) EEZ at 1 28 A M on September 8 2006 having
crossed from the U S (Howland and Baker) EEZ and last records 1t
in Kiribati s EEZ at 9 38 P M on September 8 headed back 1nto the
US EEZ Ioneba s message which we have forwarded to the U S
attorney s office 1n Guam says that the spapshot 1ndicates that the
vessel was not 1n Kiribati waters during the 1ncident Foreign
aAffairs Al1 reiterated that position to us

3 Background According to 1nformation provided by the U S
Attorney s office 1n Guam (ref) The U S Coast Guard arrested the
RMI-flagged F/V MARSHALLS 201 on 9 September 2006 after 1t was
observed fishing within the U § EEZ around Howland and Baker
Islands on 7 and 9 September The U S Attorney s office wvia NOAA
and the Department (OES/OMC) asked for post s assistance 1n
determining 1f the government of Kiribati planned to support the
defense assertion that the locations where the F/v MARSHALLS 201 was
observed fishing were 1n fact within Kiribatt s claimed Eez  The
bottom 1ine 15 that 1t does not and has 1in fact reached the
opposite conclusion that the vessel was 1in U S waters as alleged
1n the complaint

Dainger

BT

#0121

Page 1
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Membership information s from a typewntten roster

Codes used

Names in bold =Hui O Panalau members primarily Kamehameha Schools alumni

Number=cruise expedition number about 4 months on an 1sland The more numbers the longer the stay

s=spare person on the cruise expedition to replace anyone
L=Leader of the island expedition group

itafics=commanding officer army personnel teacher (Dr

Mitchell)

Page 1 of 2

DEPOSITION

EXHIBIT
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Ah Nee Charley

Faufata Folinga 3 7

Kinney James
120 13L 15L 16L 17L 18L 19L

Rahe Bernard
155 16 17

Ahia Charley
7 810L 11L

Fialkowski Henry 14 15L

Leong Ah Kin
67910111314

Rankin Ernest W 21

Ahia Henry B 1 2L 3L
SL

Hall Bernard 23 24

Lum, Haroid 7

Roberts John 13 14

Akana Albert
Jr7L 8L SL 11L 12L

Hailli Jacob 3467 10s 12 13

Lum Kum 9s

Roberts Ohliver
175 18 19 20

Akana Bernard 14L 15L

Harbottle Issac Jr 16

Lum Paul Yat 7 8 10

Ruddles James 19s

Akana George 13 15L

Harris Arthur 2s

Ltum YauPair 6891012

Riley James 22 23 24

Akana John

Hartwell Dawvid 18 19

Lum King, Kenneth 11 12

Robinson Alexander

20212324 16 17
Akana Lewellyn 15s Henderson Waldron Lee Francis 14L 15 16 Smith Henry
18 19 20 21 18 19 20 21

Akana Theodore
10 11L 12L

Hooper Herbert 3 4L

Lee Frederick 5 13 14 16

Sproat Manuel 6

Anakalea, Joe
4L 67 1011 12

Hutchinson William 15

Lee Henry Kong
1314 1517 18 19L 20L 21L 22

Stillman Francis
14 1S5 16 17L 19

Anahu Bill 2

Jensen Karl
185 19 20 21 22 23 24

Lieson Robert W 18 19 20

Stillman George 20

Au Charles 16 17

Jensen Hans 16 17 18 21 22L

MacKellar Ian 15 16 17 18

Suares Louts
15t 16L 17L 18L 19L 20L

Beatty Rupert 15 16

Kaahea Henry 12 13

Mahikia Henry 4

Stein Charles
16 17 18L 19L

Bederman Thomas
16 17 19 21L 22L 23L 24L

Kahalewai Sam 13 15 16

Mattson Elvin K 22 23 24

Stein James

Bell Kenneth S

Kahalewai Carl 10s 13

Markham Stewart s

Tavares Wilhiam
7891112 14L 15

Blake Hartwell 5

Kahanu George 45 5

McCorriston Edward Mike
12 13L 15 18( 19L 20L 22L

Toomey Daniel K
123

Boyd Andrew 14 15

Kahapea Alexander 4

McCormiston Thomas 16L

Toomey lohn 18 19 20

Brahn JF 23 24

Kahapea Willlam 19s

Medetros Henry 12 13

Toomey Wilham 2

Braun Charies 14L

Kaina Widlhiam
12356889 10L

Makua Blue 22 23 24

Towill Henslee

Braun Clarence 13

Kalama Dawvid 17 18 19 20

Meyer Col HA 12345

Victor Gabriel 78 9

Burke Eugene
7891112 14 15L

Kalama Samue] 2

Mitchell Donald D

Waiwaiole Luther
414 15

http //kapalama ksbe edu’archives/historical huipanalaau/colonists php
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Burke Walter Kalama Solomon 14 6L 7 10 [Norwood Bill West George 2
16s 22L 23L 24L
Bush Harry 13s Kamakaiwi James Ohumukini Henry 4 Whaley Richard 22 23
120 3L 5L 7L 8L 9L 12L 13L 14L killed
Bryan Edwin Kaninau Charles 5s 11 12 Opiopro Killarney 1 2 3 5 6L [Withelm Fred 14 16 17
Calley CDJIr 14 Kauvahikaua Archie 3 4 Pacquette Maurice 16 17L Wiilliamson Eimer
251011
Carroll James 4s Kaulu Albert 21 22 Phillips Manuel 16 21 Wong Alexander
12 13L 14
Chang Herbert Kelnhananu Joseph Philhps Paul 22 23 24 Wood Joshua 13
11121313 185 19 20 21 22 23 killed
Ching Archie 2 Kenner Belty Philitps Woodrow 18 19 Whaley Bill
Ching Lawrence Kepoo lJoseph Paoca Melvin Yomes Wilham 4 6
14 1517 18 19 20 19 20 21 22 23 24 14 15 16 18 20s 22s
Cockett Frank 2 Kilbey John C 21 22 Pea Aki Kini Levi Young Edward 3
591014 15 4.5689
Cockett Herbert 5s Kim Bak Sung 8 9 Pea Willam Zagara DP 18 19 21
16 17 18 20s 21
Coyle James 23 24 Kim Harold Pnanaia Abraham
121 13L 16L 171 18L 1 2L 3L 5L 6L i6passenger
Crowden Lawrence 15 Kim Joseph 4 6 8L 9L 10L Pires Manuel 12 13 14
Dippen Clyde B Kim Victor Renken EH 22
Fastk Theodore Knell Henry K 21 Pease James 23 24

Expedition information and the cruise roster are from Panala au Memors by E H Bryan Pacific Scientific Information Center Bernice P
Bishop Museum 1974 pages 224 229 Ther are clamsto ccuracy

Images of the cruise roster Cruise 1 4 | Cruise 5 8 | Cruise 9 12 | Cruise 13 16 | Cruise 17 20 | Cruise 21 24 |

Where and why are you gqoina? | Who went first? | What is Hut Panala au? [ _Pioneering on Jarvis by George West KSB 35 |
1942, the bitter end

Huw Panala au remembered, 2002 exhibit | 2002 reception

Web ste mai ta ed by K meh meha Schools A hi
G at photo c edt Kameham ha Schools Photo A chi es
£.Ka nehameha Schools, Statements of copyaght, p ¢ acy and di.cla mer,

26276

http //kapalama ksbe edu/archives/mstorical huipanalaaw/colomsts php 10/30/2007
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Kamehameha students wave goodbye as they re left behind on
Jarvis 1sland i the South Pacific They would be left there for

months

Boys

OF THE PANAIA‘AU

During the opening moves
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z of the Pacific War, dozens

ey of Kamehameha students

. were rushed into the breech
0¥

?" Furst of two parts

? Bishop Muscum exhibit

=
i§;
i

By Burl Burlingame
bbutlmngame g statbulletin com

Immediately following the attack on Pearl Harbor on Dec 7 1941 the Imperial Navy s submarines
RO 13 RO 64 and RO 68 used their deck guns to shoot up enemy flying boat installations on
How land and Baker 1slands near the equator south of Hawanu

What they actually shot at were shacks manned by Hawanan teenagers there because of a bizarre
territorial dispute that had erupted six years earlier

Pan American Arrlines had plans to pioneer air travel across the Pacific and i 1935 came to an
understanding with the U S government It would establish refueling bases on remote atolls for its
short legged flying boats with help from the U S Navy The Navy agreed The agreement gave it an
excuse to establish hegemony over far flung areas of the Pacific a concept essential for countering
suspected Japanese buildups in the mandated 1slands

Bill Miller director of the Bureau of Air Commerce a single desk within the Department of the
Intertor  came up with the 1dea of colonizing uninhabited atolls known as the Equatorial Line
Islands sun blasted guano heaps called Jarvis Baker and Howland The islands had been claimed by
the United States according the Guano Act of 1856 and had been steadily mined of bird droppings
for 20 years Phosphates gleaned from the droppings were turned into explosives Americans
abandoned the 1slands in 1877 and the Bnitish briefly inhabited them before they too left them to

the seabirds
A3
&
L w
L R
3
A e Lo M
{ BURL BURLINGAME ARCHIVE
»; The Coast Guard cutter Itasca approaches Baker Island
hitp //starbulletin com/2002/04/28 ‘editonial/special htin} 10/30/2007
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@ By the 1930s both countries were competing for air routes and the Equatorials almost halfway

Py between the United States and Australia once agan looked promising In Hawan Muiller sprang the

colonszation 1dea on Albert Judd a trustee of Bishop Estate Judd suggested that boys from

s Kamehameha Schools would be 1deal candidates for settlers
Lo
" The Hawanan background of these boys made them excellent pioneer material claimed Judd He

- pomnted out that they were used to hot weather and living off the sea and were disciplined by years at
r 1 a private school m which ROTC was a requirement Miller was sold and the operation began m
% 1935
el England got wind of the plan and rushed her own settlers to the 1slands using New Zealand as a
ot stand in Lt Harold A Meyer of the 19th Infantry who advised Miller on mulitary aspects of the

settlement made the extraordinary step of telephoning Washington directly from Schofield Barracks
In a two hour phone call Meyer begged for swift action

i

E Meyer was placed in charge Within the day March 20 1935 the Coast Guard cutter Itasca was
outfitted with supplies and Hawanan settlers and raced off for the Equatorials Lt Cmdr Frank
Kenner skipper of Itasca, later recalled that the little cutter never made better speed

The Hawanans had no clue as to their destiation Nor did the dozen or so soldiers who accompanied

them They had been told simply that 1t was a security matter Despite a scare when the ship spotted
! another vessel and a brief stop at Palmyra atoll to dig up some palm trees for transplanting the

Hawanans and the soldiers managed to raise the American flag first on the contested atolls

R B

1

& BURL BURLINGAME ARCHIVE

H i The boys on Baker Island used
& scraps of driftwood and a crab net
iy

Y

http //starbulletin com/2002/04/28/edito11al/special html 10 30/2007
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to build a basketball hoop with a
softball substituting as the
basketball

Every six months or so thereafter depending on the availability of Itasca four boys were deposited
on each of the three 1slands By the time of the Pearl Harbor attack some 135 Hawauan teens had
participated n the settlement

When we were nvited to participate there was a rush of applicants recalled Abraham Pnanaia
one of the first recruited They only wanted graduates and for boys right out of high school at the
height of the Depression the $3 a day they paid was good money It was more than the salary of the
soldiers who were rotated off the islands after a few months leaving the boys alone

At first the Hawanans hived m pup tents eventually graduating to wooden shacks dubbed
Government Houses which were open on the sides to let the cool night breezes blow through All
fresh water had to be brought to the 1slands The 50 gallon water drums were too heavy to boat to the
shore so each was dumped over the side of the supply ship and allowed to drift ashore If the drums
landed on the wrong side of the 1sland the boys walked across the 1sland to get a drink Whenever 1t

raimned open containers on the 1sland were set out

Jarvis Island nearly 1 000 miles east of Baher and Howland had a ghost town suill standing
testimony to American and British guano miners of the previous century A 25 foot high sign still
read The Pacific Phosphate Company of London and Melbourne On the beach was the wreck of
the barkentine Amaranth which provided lumber for furmiture shacks and surfboards

The settlers main tasks were logging hourly weather reports clearing land for a runway and
servicing a small hghthouse They also collected wildlife samples for the Bishop Museum of
Honolulu Otherwise 1t was very much a Robinson Crusoe existence on the 1slands which rose
barely a dozen feet above the sea Responsibility for the project was transferred to the Department of
the Interior Meyer s mvolvement was remembered 1n a billboard sized sign which declared Baker's
few buildings to be the town of Meyerton

In the opening days of 1937 Howland Island was suddenly taken over by Navy engineers who put
in a short arstrip The runway was built 1n anticipation of Amelia Earhart s planned round the world
flight When Earhart cracked up her Lockheed on the runway at Luke Field in Pearl Harbor while
taking off for Howland the flight was rescheduled for the summer

Earhart next tried to fly around the world 1n the opposite direction On the leg between Lae Papua
New Guimnea and Howland her aircraft disappeared the last radio signals being picked up by Itasca
which had paused along her route to give bearings Earhart and her aircraft v anished despite a
massive Navy search A shower and private bedroom the Haw anans had built for Earhart went
unused They grieved for her and built a 20 foot sandstone monument which they called the Ameha

Earhart Lighthouse

Things were quiet for the next few years marred only by the death of a colonist in 1938 of perrtomtis
brought on by appendicitis Coast Guard cutter Taney traveled 1 310 miles at full speed to save the
boy but arrived too late

Canton and Enderbury 1slands were added to the program the same year and were the subject of an

exchange of notes between the United States and Great Britain 1n 1939 the upshot being an
agreement to joint administration for at least 50 years after which the agreement could be extended

1

Page 4 of 6
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indefinitely Each government was to be represented by an official and the i1slands were to be
available for communications and arrports for international aviation  but only of American or
British empire airlines

Similar cucumstances prevailed at Christmas Island under the administration of the British high
commussioner of the Pacific headquartered in Suva Fiji America claimed a seaplane base there as
both countries claimed sovereignty based on occupancy Britain however controlled the island from
the end of World War I to 1941 Johnston Island actually a string of 1slets that were technically part
of the Hawauan Sea Frontier was under sole jurisdiction of the United States All the 1slands were
prized solely for their location

The Kamehameha students serviced the 1slands meager factlities and spent the rest of their days
fishing and working on their tans Lobster every day which we ate raw  said Puianara  And the
1sland had these big rats which ate the pilt grass Vegetarians We used to catch them and roast them
for red meat They were delicious!

We were paid our salary in a lJump sum when we went back to Honolulu and it was quite a bit of
money We let our hair and beards grow long 1t made us feel like explorers But as soon as we went
home we hit the barber shop

At might the bow! of the universe blazed above the 1solated atolls Falling stars were so bright they d
cast shadows One might the waters roiled with hundreds of porpoises a pod that seemed to stretch
to the horizon Some evenings were reserved for ghost stories punctuated by the sound of birds
cryng eerily i the darkness

There was magic there

Tomorrow A rescue mission to the South Seas

Portions of this story are excerpted from Advance Force _ Poar] Harl or by Burl Burlingame Naval
Institute Press 2002

Panala'au exhibit

The Bishop Museum will present The Panala au Years Hawaian Colonists of
the South Seas 1935 1942 running May 18 through June 16 The museum
designed traveling exhibit tells how voung Hawanan men occupied remote
uninhabited 1slands m the equatonal Pacific The exhibit includes oral histories
photographs artifacts and programs Information 847 3511

F _maul to Editonal Fduor
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A Japanese submarine of the type that attacked the
Baker and Howland 1slands fired its large deck gun
in this Japanese propaganda image

Boys of the Panala’au

Setting the scene Teenage boys were recruited from Kamehameha
Schools 1n the late 1930s to man remote outposts 1n the South Pacific
establishing American possesston of 1slands that might become
valuable 1 the event of a Pacific war After the attack on Pearl
Harbor the Japanese Imperial Navy began to bombard the 1slands

http //starbulletin com/2002/04/29/edrtorial special html
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SECOND OF TWO PARTS

By Burl Burlimgame
bburhn, ame u statbulletin com
Shortly before the outbreak of the Pacific war Abraham Puanaia was back for a second tour
manning the windswept U S outpost on Jarvis Island One morning he smelled something mn the
wind What s that? he said and the boys stood around sniffing

Smells like teriyaki' joked one but to Pnanaia it did smell like Japanese cooking Soon they saw a
gray warship pull up alongside the 1sland  Puanaia described it as looking like a cross between a
destroyer and a freighter probably a seaplane tender  with the flag of Japan on her stern The ship
put over a launch which began pulling for shore The boys decided that the ship couldn t see their
shack called a Government House very well so they ran up a large American flag on a pole
Immediately the launch turned around and went back to the ship and the Imperial Navy hastily
departed the Equatonals

The Japanese didn t forget about the strategic 1slands In December 1941 the boys on Baker Island
were Walter Burke Blue Makua James Coyle and James Pease On Howland Island the colonists
were Richard Whaley Joe Kelihahanui Thomas Bederman and Elvin Matson By then too far from
estabhshed flying routes Jarvis Island had been abandoned

Panala'au exhibit

The Bishop Museum will present The Panala au Years
Hawanan Colonists of the South Seas 1935 1942 running
May 18 through June 16 The museum designed traveling
exhibit tells how young Hawanan men occupied remote
uninhabited 1slands 1n the equatorial Pacific The exhibit
includes oral histories photographs artifacts and programs
Information 847 3511

On the moming of Dec 8 1941 Burke went outstde to raise the American flag and saw a Japanese
RO boat just offshore ungamly in the water The submarine fired a round and ripped off the top of
the Government House Burke dashed mside and told the dazed colonists that they d better
skeedaddle out of there The four ran across the island in record time and sought sheiter by digging
foxholes Burke ordered the others to disperse across the 1sland so that a single shell wouldn't get
them all The RO boat walked shells across the 1sland methodically demolishing the building and
other facilittes including the light station they had dedicated to the lost Amelia Earhart

That night the boys went back to survey the wreckage Pieces of tin were scattered from the
Government House roof which they used as sunshades the next day At noon a four engine H6K
Mavis flying boat passed over the 1sland and let go a salvo of bombs

The boys piled brush atop their foxholes for camouflage The bomber came back nearly every day
from its base in the Marianas or Marshalls gutting the atoll with explosives Little of the food was
saved and rats got into the rest but there was a little coffee and palolo leaves to chew on and the
ocean provided fish and squid The U S flag that the boys had never managed to raise on the
morning of Dec 8 was wrapped 1n a gunny sack and buried marhed by a cain of stones

http /’starbulletin com/2002/04/29/editorial/special html 107302007
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o They settled 1n to wart cut off from the rest of the world Christmas dinner was lobster under a full
i moon and carols nto the dawn The) kept a low profile going to ground when a Japanese submarine
N or destroyer came by After weeks of bombing they expected the Japanese to land any moment
“§§ Impenal Navy submarine | 74 spied on How land Island between Dec 23 and 25 and 1ts erew

%ﬁé mistakenly thought it recognized installations for ships

. At Baker Island a warship showed up on Jan 28 The teenage colonists hid in therr foxholes and
" watched the gray destroyer put over a boat which began pulling for shore ©Oh boy wevehad 1t
&

= now! said Burke

BURLINGAME AIRCHIVE
Rehef showed on the faces of the boys of the
“ﬁ panala au (colony) on their returned to Honolulu
A after two classmates were killed by Imperial Navy
shelling
The Kamehameha students are Walter Burke Blue
v Makua, James Coyle James Pease Thomas

Bederman and Elvin Matson

They saw a blond bead among the sailors and realized that the boat must be American It was

;’% destroyer Helm making the dash from Pearl Harbor to retrieve the colomsts W e found those guys
el living like Robinson Crusoe ' remembered Victor Dy bdal

%{}z The boys threw off the brush cover and rushed to shore where the boat halted just at reef's edge In
Z his haste Walter Burke cut his foot on a piece of jagged shrapnel buried in the sand Blood poured

X
Y

out and he was concerned the scent would attract sharks The Navy officer in charge of the boat
refused to row to the other side of the 1sland where the waters were quieter

e

Blue Makua swam back to shore and com inced Burke to swim for the boat Even sharks were better
than the daily bombings from the Japanese Navy

&

Aboard Helm the Hawanans learned that Richard W haley and Joe Kehihahanui had been killed by

‘%’("%

»{‘
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the shelling on Howland and were buried there Thomas Bederman and Elvin Matson were still in
shock their adventure turned tragic

Skipper Chester Carroll secured from general quarters as the destroyer moy ed away from Baker and
he came down to quiz the sunv1vors Just as they told the lieutenant commander that a Japanese
bomber came over every day promptly at noon they heard the sound of feet running on deck always
the first sign of impending danger on a destroyer Dybdal looked at his watch noon As he ganed
the deck a pair of bombs bracketed the destroyer Dybdal could see the Mavis flying boat circling
around for another run

The aircraft made three passes missing each time By the third run the destroyer s ant1 aircraft guns
were hosing the sky around it The plane fled Helm turned around and raced back to Pearl

By the beginning of 1942 radar was n operation on these 1solated 1slands and Japanese submarines
couldn t get close without tipping their hand After the month of aggressiv e shellings Japanese
submarme attacks against the 1slands thinned out

Burke returned to Baker Island 1n 1943 and located the flag he had buried two years before He took
it home where 1t remained until he passed away i 1990 The Amelia Earhart Lighthouse was
restored to operating condition by the Coast Guard in 1963 part of a nationwide observance of
Earhart s 65th birthday In the 1950s the bodies of Whaley and Keluhahanur were exhumed on
Howland and reburied in the mihitary cemetery at Schofield Barracks

When I remimsce about those times I realize that we were young and naive recalled Puanaia I
realize now that we were there to strengthen our position in the Pacific and I m only beginning to
appreciate how important that was

The opportunity to be left 1n nature 1s something y oungsters don t have any more Our companions
were the birds All we had were the four of us and nothing else Perhaps thats how Adam and Exe
could have felt 1n the Garden of Eden Everything was  so pristine

Puanaia later became head of the Hawanan Studies Department at the University of Hawai and
director of Hawanan Home Lands The surviving members call themselves Hui Panalaau or
society of colomzers

Occasionally the veterans of the brief colonization of the Equatorial Islands meet to remember their
boyhood friends and they unroll the American flag and let 1t fly over the graves of Whaley and

Kelithahanut

Portions of this story are excerpted from Advance Force Pearl Harbor by Burl
Burlingame Naval Institute Press 2002
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>> Kamehameha Schools 2002 reception to honor the service of the Hul

Page 1 of 2

ISamuel Kalama 37 Kenneth Bell 35 James Carroll Ipr Michael Chun President and Headmaster of the Kapalama
37, Arthur Harris 37 George Kahanu 37 Campus, greets the surviving members of the hul

E

possible

Above Janet Zisk Kamehameha Schools Archivist argamized
the reception and worked to bring the exhibit to the Kapalama
campus She thanks partictpants and those who made this event

http /’kapalama ksbe edu/archi es/historical huipanalaaw reception php
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Above Noelle Kahanu grandaughter of George Kahanu
37 is the oniginator of the Bishop Museum exhibit

—t
Above Commemorative bookiet for this exhibit and reception

Where and why are you going? | Who went first? | What is Hin Panala au? |

the bitter end
Hui Panala ay remembered, 2002 exhubit | 2002 reception

Pioneering on Jarvis _by George West KS@ 35 | 1942,

Wb t m t)edbyK m hamehaS hools Archi
Ge eral phot ¢ edit Kamehameha Schools Photo Archives
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JANES P W ALSH (Mo Hw Vie)

DAVIS WRIGHT TREMAINE LLD US Attorney s Office

505 Montgomery Street Suite 800 Dstricts of Guam & NMI
San Francisco €A 94111 0533 P
Telephone (415) 276 6556 i NOV 1 4 2007y s¢
Facsimile (415) 276 6599 R':;Z,;;;g name

Attorney s for Defendant and Claimant g:::r:;y':%nog::xy
MARSHALLS 201 and MARSHALL ISLAND FISHING COMPANY (r/

UNITED STATES DISTRICT COURT
FOR THE TERRITORY OF GUAM

UNITED STATES OF AMERICA CIVIL CASE NO 06 00030

Plaintiff

v ) DECLARATION OF JON VAN
) DYKE IN SUPPORT OF
MARSHALLS 201 ) DEFENDANT S MOTION TO
) DISMISS
Defendant )
)

DECLARATION OFJON M VAN DYKE

I JON M VAN DYKE hereby declare under oath and penaltv of perjury that

I I am an attorney practicing law at 2515 Dole Street Honolulu Hawan [ am also a
Professor of I aw at the Univasity ot Hawan where | have taught intcenational law for moic
than over s svears One of my 5) eaalties is international faw of the sca [ have been et nned
is an capett on mternation i 1w by the Defundant in this case T make this Dechirition up n

persont Ano sledge with rospect o the matters addicssed m this Dechinmtion and if called
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Comveatenon b v of the S st s my opmon that Bakar nd Howlind Ishinds pro cewonees

of the United States focated i the Pacitie Oce in are untihabitable ind hw e no ceononmue it

of thar ovwn nd therctote that the U nited States s not wthonzed under mteinaton il 1w o

declare a 200 mule exclusive economic zones (EEZy) round them

3 Article 121 of the 1982 Law of the Sea Convention reads as follows
drniclel?]  Regime of 1slands
I An sland 1s a naturally formed area of land surrounded by water
which 1s abov e water at high tide
2 Except as provided for in paragraph 3 the territonial sea the
contiguous zone the exclusive economic zone and the continental shelf of an
island are determined 1n accordance with the provisions of this Convention
applicable to other land territory
3 Rocks which cannot sustain human habitation or economuc life of
their own shall have no exclusive economic zone or continental shelf
4 The term rock 1n Article 121(3) 1s not otherwise defined in the Law of the
Sea Convention butitis clear that a rock 1s a type of island and that this term has a
been defined through subsequent international negotiations and the practice of states
In WEBSTER S THIRD NEW INTERNATIONAL DICTIONARY 1965 (1971) rock 1s
defined as  [a] mass of stone lying at or near the surface of the water and a barren
islet  Pirofessor Jonathan I Charnev has explained that the legal definition of
rocks need not conform to scientitic or dictionary dcfimtions  fonathan I Charney

Rocks That Cannot Sustcrn Human Habnation 93 ANERIC AN JOU RNAL OF

INTERNATION A L Aw 863 870 (1999) W hether a patticular island or 1slet 1s a
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S oAttdde 1210 ot the T oaw of the Ser Convention makes 1t dde n th a1 pninapal
deteminant reg udimg whether an msulu structure s enuitled to cenciate an exclusive
economic zone 1s Whether 1t can sustun human habitation or cconomic life ot its own  The
concept of human habitation  must refer to some form ot habitation that exists aput from a
destre to enable an insular structure to generate extended maritime zones [t must be a
habitation that exists for 1ts own sake as part of an ongoing community that sustains itself and
continues through the generations This conclusion 1s supported by the views of the French
diplomat Gidel who emphasized during the 1934 debates on the status of islands that to
quahfy asan 1sland a location had to have natural conditions that permitted a stable
residence of organized groups of human beings  GIDEL 3 LE DROIT INTERNATIONAL PUBLIC
DE LA MER 684 (1934)

6 Some have argued that the human habitation language does not inevitably require
that the insular feature be permanently inhabited but 1t must require at a mimmum that it
provide support for a near by stable community It could for instance be visited on a regular
basis by fishers from neighboring 1slands who use 1t as a base to harvest the Iiving resources
of the area This linkage follows from the unitary nature of the phrase capable of sustaining
human habitation or economic life of their own 1n Article 121(3) Something more 1s
tcquired as a commitment to the resources on ot surrounding the insular structure greater than

sending an occsional explorer or scientist to visit the insular feature
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Phis cone stons supponte b v e opipton issacd by Tud o B d s v Vohos ol the
Iotermton td Lobumb tor the T ot the Sot whoe eeeenthv oxpluned tha the undahvag
purpo o~ tor aang oxclusne i ht over ottshore resources o the cosou stites thiough the
ostiblishment of the oxclusive economic zone was to protect the ceonomic intetests ot the
caastal communitics that depended on the resouces of the sea and thus to promote their
economtc development and enable them to feed themselves Tolga (Russian Fodoration
dustralia) Prompt Release Judgment Declaration of Judge Vukas [TLOS Reports 2002

<http _www 1tlos org start2_en html> This rationale he observed does not apply to

uninhabited 1slands because they have no coastal fishing communities that require such
assistance Id

8 State practice that supports the conclusion that 1solated uninhabrtable 1slands do not
have the capacity to generate exclusive economic zones include

(a) the decision of the United Kingdom to refrain from declaring an EEZ around
Rockall a towering granite feature located 300 kilometers (190 mules) northwest of the
nearest British territory  Fishery Limits Order (Unuted Kingdom) ST 1997 No 1750 see
generally D H Anderson British Accession to the UN Convention on the Law of the Sea 46
INTERNATIONAL AND COMPARATIVE LAW QUARTIRLY 761 778 (1997) (citing House of
Commons Hansard vol 298 wnitten answers col 397)

(b) the statement 1ssued by Republic of China (Taiwan) when ratifving the 1958
Convention on the Contmental Shelf with tcference to the Senkaku Diaoyudao Islands that

Jotaummng the boundary of the continental shelf of the Republic of China cxposed rocks

s iRyt
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wl o sshallnot ke mto weount C v Syy vioNs Lo MO REIVE JON v on
I wosivIN TNy oy Law bwomd 7O S 941979 b e Alen 8O Nhiehel T
Lot St o o Cont oy aadl Shclfor e st C o Sea STORICONL AV RE 1w 789
808 (1972)) (1 view th at has been joined by 1 prominent scholu from the People s Republic
of China who has teported that the cutrent position of the People s Republic of Chinis
similar  China holds that the Diaoyudao Islands are small uninhabited and cannot sustain
economig lite of thar own and that they are not entitled to have a continental shelf  Ji
Guoxing The Diaoyudao (Scnkaku) Disputes and Prospects for Settlement 6 KOREAN
JOURNAL OF DEFENSE ANALYSIS 285 306 (1994))

( ¢) the statements made by the People s Republic of China that Japan s
Oknotorishima Island 1s not entitled to generate an EEZ because it is uninhabitable China
Says Okinotorishima a Vere Rock Vot an Island THE DAILY YOMIURI(TOKYO) April 24
2004

(d) the decisions made by both Nicaragua and Honduras that the five small cays east
of their coasts (Bobel Cay Savanna Cay Port Royal Cay South Cay and Edinburgh Cay)
should generate only 12 nautical mile territorial seas and should not generate EEZs (ase
Concermng Territorial and VMaritime Dispute Between Nicaragua and Hondwr us in the
Caribbeun Sea para 137 (International Court of Justice October 8 2007) and

(¢) the protests filed by Antigua and Barbuda St Kitts and Nevis and Saint Vincent
and the Grenadines to the usc of iny and uninhabited Aves Island in the Caribbean as a

bascpoint for claims to contmental shedf and 117 nghts Robert Bindley Martin Pratt and
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NCAA Office of General Counsel
Kapiolani Boulevard Honolulu
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“re _as of the 8Sea prc .s.cns that a ccurtry can get
arcuand .2. tbhree ard actia.., Juse perraps whkat right
very wer.l ke an unirhab.takb.e 1sland that can nct
sustain human habitat.cr or rase an econcmic life of
1ts owsn by .nccrporat.ng 1t into a stra.ght baseline
system

A couple of the examples that I believe
you brought ocut 1in Mr Van Dyke s deposition the
other day was laike China has definitely used rocks
as part cof 1ts straignt baseline system and these
in my mind would come under a 121 three application
but they are able to use 1t

So vyes I mean one of the rsery
impcrtant countriesgs in the pas of the Sea
negcr.at.sms Fijx te, tase a (ittie feature
Cevsa-P1 +Fat sets apar* frcm *he rest <f the Fijian
1s8.ands trar I trialys kbe.i1e e ccu.d czcre arder a 121
“Free acp..zcavi1cr kat 14+ ras ased 1t specifica.ly
L Erelr r~at,.cm3a. iaw

Are ,21 farisi.ar w~_.-h Prcfesscr Jan

)

Ralpr Rocsenkerg Court Peporters Inc
2460 American Sasings Bank 1001 Bisghop Street
Honolulu Hawaii 96822 (808) 524-2090
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presertl ur _rprab.ited or urinbab.takle?

A C.rear.y 2Zbhe waord that .s 1ir there 1is
uninhakb.takie rct presz=rt.y uaninhabited

Q And would that include the opportan.ty
that an i1sland couald be inhabited

A Correct <o ¥now given the techno.ogy
given the varicus views of the coastal state that
owns 1t you know the prioraities they give it to
ves

Q Now this 121 three that's been applied
once by one state at Rockall how large was that
i1sland®

A That rock vou know I don't have the
dimensions in front of me but I believe 1t 18 on
record but you know it comes more in line with
the Hodgson definition of being like 50 meters
across sort of thing I mean truly 1n anybody's
definition of a rock would fit that definition I
mean this 1s ore of these Faind of articles that
.t 8 like beauty you Fnow 21t when you see 1t But
Rockall I truly believe was what was behind pecple s
minds when they negotiated th.s paragraph

Q Tnere s a staterent that jyou can stand

on ore leg?

A Yeah yo. know tlrere are many features

Ralph Posenberg Court Reporters Inc
2460 Amer.can Sa .ngs Bank 1001 Bishop Street
Honolulu Hawaii 9€822 (808) 524-2090
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- urder our sovereigrty from wkhich we have
developed maritime zones around I have ne er
v.s.ted threose .slards I Pa e ne er ceemn o©on thcse
1slands Lkuat I bhave read report Departmert cf
Irterior reports I like man, others rave gone on
the web sites to you xncw read what's out there
I have -- you know I do Fknow 1t's under US

sovere.gnty

0 And how do they compare with Rockall?
A They are clearly larger I mean they
do have dimensions They do have some sort of

vegetation granted not much but there 1s scrub

stuff There have been people on them in the past
prior to World War II There have been inhabitants
There 1s a runway on one of them So people have

lived on that 1sland those 1slands the two of

them

Q And 1s that the only criteria under 121
three?

A The crateria 1s sustaain -- the ability

to sustain human habitation or have an economic 11fe

of their own
0 Now I don t recall this exactly but

there was ar artic.e that was c.ted by Professor Jan

Dyke where he cited 1t as suapporting bus

Ralph Rosenberg Ccuart Reporters Inc
2460 American Savings Bank 1001 Baishop Street
Honolulu Hawa.1 96822 (808) 524-2090
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Taken on behalf of Plaintiff at the Offices of
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ejuwidista~ce l.-e sc cre cof the f£.rst -obs trat
had was to er.f, 1s .t an eju.d.starce lire®
C And ,cu did erify trat right?

d.d It's 1in Tap nuanber cne of my

b4

A

report and I found two minor d.screpanc.es at bkoth

ends of the laine

Q Were those significant at all to this
case®

A I said that they weren t --

Q Right

A - - no

Q So you looked first at the Federal

Register that was your fairst job to do?

A That's correct I looked at the
coordinates of the Federal Register and part of the
assessment process 1S to create a kbase map which I
could rlnt ereryrhimg on g0 I kegan b,y sett.rg cuat
the potentia. maritime claims for bcth Baker and
Howland Island and Phcenix group ard --

Q {21 said potentiai maritire <la.ms Are

o4 aware zf wrat tre maritime cla.rs are cf Hcocwaard

ard Rarer and Kirikati?

Ralph Rosenberg Court Reporters 1Inc
2460 American Savings Bank 1001 Bishop Street
Honclulu Hawaii 96822 (808) 524-2090
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- rad
4 o Ard »ow akout Kir.kat:i®
5 A I m aware that .r frlheir mar.time
5 .egis.aticr trat they c.a.m that «rere tre, over.ap
- neighborirg states t*at 1t wocu.d be an eguaidistance
) line
9 Q Okay so that s the law ain Kiraibati that
10 you found out about?
11 A That's my understanding yes
12 Q So you knew that there was a median line
13 ' 1in the Kiribati law and that there was a line 1in
!
14 : the US law?
15 A I knew that their position was an
16 | eguidistance line 1f they overlapped with
17 neighboring states Now I never saw a set of
18 coordinates that they had published
19 Q Oh okay ckay So what did jsour
20 research firnd about the sgu.dista-t ..re cf tlte
21 United States?
22 A Wel: I fou.und that from pcint twao to
23 poirt fourteen wy eguidistance taine and tte
24 cocordirates of tre Lrited States matched al~cst
25 cerfect.y

Raltph Rosenberg Court PReporters 1Inc
2460 American Savings Bank 1001 Bishcp Street
Honolulu Hawaii 96822 (808) 524-2090
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Lat O 195 Lon 176475

Baker Island
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DEPOSITION
EXHIBIT

o STS092-715-36
e 21 October 2001
e 0026 UTC

Baker Island located only 20 km km north of the equator in the central Pacific hes to the northeast of the
L (of which Baker Island can be considered as a distant outlier) and 58 km south of
(1ts nearcst neighbour) Both Baker and Howland are unincorporated ternitories of the US under the
junisdiction of the US Fish & Wildlife Service The LSFWS manage the island as the Baker [sland Nattonal

Wildlife Refuge

The 1sland 1s a low and flat oval shaped coralline 1sland of | 6 km? in arca with a circumference of nearly 5
<m Baker [sland displays many of the features that are common among the remote i1slands of the central

2acific the 1sland 1s surrounded by a narrow fringing reef has no central lagoon and rises from the shoreline in
| steep beach-crest before descending to an intenior depression Beaches on the island are composed of coral

ub  shinglc and coarse sands

limate 15 dry and windy — a fact that is reflected by the islands sparse vegetation cover Vegetation
ts of low grasses (such as Digitaria pacifica)y vines such as the Puncture vine ( Tribulus cistoides) @.‘1\

(5



vy il dS tNe Purslanc (Fortddaea turea)

(v >

The B ther Islnd Nanonal Waldlite Refuge protects nunly the mirine envuonment vound the 1 land [n all
s¢me 123 km? of shallow water habitats are protected providing retuge tor a wide range of corals inverte br ik
wnd {ish speeies s well s for both the Green and Hawkstill Turtles On 1ind the NW R protects nesting habit
tor wound 20 species ot bird including Lesser Frigate birds ( Fie eatta artel) Sooty Tern ( Stetna fuscata)

! d Booby (Sula ducniutrar Red footed Booby (8§ wla) 1nd Brown Booby (§ e «cogasier)
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