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1969, requests the Seabeds Committee to ‘submit to the next
session of the General Assembly ‘in September 1970 (a) a draft 4

—4— statement of principles to promote the exploration and .
ACDR-1y” exploitation of seabed resources beyond the limits of national
WNSF ~é&¢ | jutisdiction; (b) recommendations regarding the economic and
47,“‘/ ' “‘technical conditions and the rules for the exploitation of ;-
rEw - the resources of this area in the cnntext of the regime to
: | be set up; and (c) a report on international machinery to ‘
promote the exploration gnd exploitation of seabed resources
beyond the limits of national jurisdictiom.

The General Assembly asked the Committee to expedite the pre-
paration. of a comprehensive and balanced set of principles.
_The U.S. Government accepts these requests as realistic and

| desirable, ‘and understands that (a) and (b) will be the primary
topics of the discussion March 2-28. We assume (c) awaits the
SYG report, and therefore that detalled comment on machinery
now would be: premature. : : L

We also recognlze'that it is desirable for the U.S. to be,

and appear to be, responsive to the concerns of others as

these have emerged, without of course Jeopardlzing the . nation's
substantive interests in the matter..'
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Within the U S. Government a concerted effort is being made

to obtain an. early decision on the' U. S. position regarding the
location of the seabed boundary. Compelling domestic, as well

as international, factors will be taken into account in this
decision and the Delegation's strategy and tactics in the Seabeds
Committee must be such as to retain full maneuverability for the

successful presentation of a position on the boundary when it
becomes available.

We further recognize that there is a close relationship between

our positions on the boundary and on the principles governing

a regime, in that the details of each will have a bearing on the
prospects of international agreement on the other--and on both.

Although the Government is also studying the details of a regime
that might be acceptable, this is not and cannot be completed
before the end of March.

GUIDANCE

We believe that the guidance in State 133845 of August 9, 1969
and CA-4439 of August 7, 1969 furnished the Delegation for the
August 1969 Seabeds Committee meeting with the refinements set
out below, equips the Delegation to move or to tread water at
the March session, as necessary.

The Delegation should draw on the President's Foreign Policy
Report, and the Legal Adviser's speech of February 18, in any
private discussions of General Assembly Resolution 2574(A)
regarding the desirability of new Law of the Sea Conference,

FYI, Note that the speech does not say whether the Treaty should
be prepared in the UN, at a Conference, or both. END FYI.

< As-approprilate or as necessary the Delegation may express regret
‘that the Secretary-General's paper on pollution called for by
Resolution 2467 (B) (XXIII) will not be ready until next Summer.
We recognize that this means there will be little discussion
of pollution at the March meeting. This is a subject on which
we, like others, are anxious for progress.

The Delegation should make clear that the United States places
great importance on the need to establish an international regime

~CONPEDENT AT




REPRODUCED AT THE MATIONAL ARCHIVES | DECLASSIFIED

. Authority

SN S 1 By %NARA Date =l / ;Q 4

‘ ' -CONFIDENTHME - Page 3
which will insure and encourage the peaceful, stable, cooperative
development of seabed mineral resources. We recognize this means
the creation of some international machinery, and we have given
some of our ideas on this question at the August session. The
Delegation should be attentive to reactions of other countries
to these proposals. We recognize that regime issues are complex
and will not be solved overnight, The Delegation may indicate that
U. S. experts are now working on models for both registering and
licensing machinery.

As pointed out at the beginning of this paper, the principal task
of the Seabeds Committee is now to develop a set of principles
which may be referred to the 25th General Assembly for approval,
The Delegation should work toward agreement at the March meeting
on a set of principles along the lines indicated below, building
on-the synthesis achieved at the August 1969 session of the
Seabeds Committee,

On the assumption that the discussion of the principles which
should be incorporated in the declaration will be based on the
.synthesis set out in paragraphs 85-97 of the Seabeds Committee
Report (Doc. A/7622), the following guidance is provided with
reference to the numbered paragraphs of that report (copy attached):

, 85. Agreed. We continue to accept the concept that there

is an area of the seabed and ocean floor and the subsoil thereof
which is beyond the limits of national jurisdiction. We are not
yet, however, as indicated above, prepared to discuss the location
of the boundary. We are not prepared to yield to Latin American
pressure to eliminate the reference to the establishment of an
internationally agreed boundary. FYI., The Delegation should

bear in mind that we will eventually wish to introduce our boundary
position, when formulated, in the general discussions in the
Seabeds Committee. END FYI,

86. This is acceptable as stated.

87. We can accept the first proposition. As for ''property
rights'", we could accept such a reference in the first part, to
read "exclusive sovereign or property rights''. The key clause
in the first part that permits this is "except as may be provided

-in a regime". AS fo the second proposition, We can agree that /

ahuiulstob -
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no one may acquire property rights over any part of the area

" itself; however, we must assure that exploiters, nevertheless,

enjoy secure property rights to the resources they exploit, and
that, under a regime, they can receive exclusive property rights
to resources within a specified area for a specified time.

88. The Delegation is now authorized to accept the ''common
heritage of mankind" principle, We believe that the phrase can
and should be used in the conceptual sense rather than one having
or sought to be endowed with the force of law. We assume that
indication of our acceptance can be conveyed consistently with
the positions we have already taken and with the guidance in
this message. The Delegation should assure that the record indi-
cates our interpretation of this primciple as follows: It reflects
the idea that States may not claim sovereignty over the area,
and that the responsibility for dealing with problems affecting
the use of this area rests with the international community.
Above all, while not a rule of property law in itself, the
principle is a solemn admonition to States that peaceful uses
of the area may only be sanctioned or prohibited as provided by
international law and international agreement.

89. We agree. The Delegation should continue to make clear
that until new and more specific rules are agreed, existing
principles of 1nternationa1 law, including the United Nations
Charter, apply.

90. The purpose of the whole exercise is ultimately to
provide new rules of international law, by treaty.

91. We agree. The Delegation should repeat the U. S. inter-
pretive statement as approprlate.

92, The Delegation should note that this principle obviously
is not restricted by the limits of national jurisdiction over the
exploration and exploitation of the natural resources of the
seabed, but should apply to the broadest possible area of the
seabeds. A consensus seems to be emerging in the CCD on the geo-
graphic scope of the draft Seabeds Arms Control Treaty, and there
is no need to get into the problem in the Seabeds Committee.

93. We agree. The words '"legal' and ''international'' are
acceptable; the word "agreed" is essential. A phrase such as
"including appropriate international machinery' is acceptable.
The last paragraph of this Airgram is particularly relevant here.

~GONEEDENT AL
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94, We agree.

95. On dissemination, our position remains as expressed in
August by John R. Stevenson in the Legal Subcommittee.

"In considering elements (ii) and (iii), it is
necessary to consider element (v) at the same time. In
some States all oceanographic activities are conducted
under a national scientific program, while this is not
the case in others. I know that many members of this
committee are familiar with the oceanographic activities
conducted by private universities and institutions in
the United States.

"While, as I shall indicate shortly, we are prepared
to support dissemination provisions with respect to
national scientific programs, in the case of research by
private institutions, we have a long tradition of inde-
pendence and believe we should do no more than provide
that states shall encourage their nationals to follow
similar practices. ' ‘

"Turning then to the substance of elements (ii) and
(iii), we would favor principles providing for timely
_ dissemination of plans for and results of national scientific
_jprograms concerning the area beyond the limits of national
jurisdiction, We would not favor a rigid publication
requirement since the burden of publication cannot realis-
tically be imposed in all cases.

"The international scientific community and, I might
add, particularly the oceanographic community, has a highly
developed system for disseminating information peculiarly
suited to particular needs: it includes books, articles
in learned journals, circulation of monographs, visits of
scientists, and world oceanographic data centers. We would
do well to avoid tampering with either the precise method

"~ or the precise time for such dissemination, limiting our-
selves here--as in other cases--to the underlying general
statement of principle,"

' The Delegation is authorized to accept language that scientific
research should not be the basis for claims for rights of exploita-
tion. The Delegation is authorized to accept a reference such as

{
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"including developing countries" in the "international coopera-
tion" section, but should avoid specific language on "strengthening
their reseafch capabilities." The Delegation should not agree

to a firm obligation regarding prior communication of scientific
research programs, '

96, We agree.

97. No reference to the rights of coastal states in "this
area' can be accepted, particularly with respect to scientific
research., However, the Delegation should be careful to avoid
any comment which would foreclose an intermediate zone solution
to the boundary question; it may simply note that this question
can only be resolved in connection with the resolution of the
boundary question, and should not be dealt with in a general
statement of principles. With respect to liability, the following
language is authorized:

"There shall be liability for damages resulting
from the exploration and exploitation of this area.
Specific internationally agreed rules shall be estab-
lished in fyrtherance of this principle."

Beyond this, the Delegation should reserve our position.

FYI. The Delegation is not authorized to state a view one way
or the other on state responsibility or absolute or strict
liability. END FYI.

The Delegationis also authorized informally to explore with

other Delegations technical aspects of a workable regime which
may be created for the area of the seabeds ‘beyond national juris-
diction. We will be interested in learning views of other dele~
gations on institutional framework, criteria, rules and procedures
of possible forms of machinery described by the Secretatry-General
in Document A/7622 and on the position put forward by the Delega-
tion at the August 1969 session of the Seabeds Committee. In

this connection, members of the Delegation will be pzepared to
discuss U, S. experience in offshore mineral resource development
which may have applicability for a deep seabed regime. We believe
that informal discussions will help lay a realistic basis for
considering at the August session the Secretary-General's forth-
coming report on machinery in accordance with General Assembly
Resolution 2574(C). If the question of scientific research is

~SONFED ke
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railsed in these private discussions, the Delegation should be
noncommittal and state that this matter is being studied by
the U, S, Government.

Further instructions will be sent to the Delegation as additional
U.S, positions are worked out. We do not wish to run the risk

of the General Assembly writing principles in September on its
own because the Seabeds Committee failed to produce a draft as
instructed by the General Assembly in Resolution 2574. Con~
sequently, the Delegation should make every possible effort to
secure agreement on principles, and should not hesitate to
recommend language to us which would help accomplish this result,

bearing in mind, however, the importance of keeping open all our
options on the boundary issue.

The Delegation should not attempt to secure agreement on particular
~kinds of machinery, except it way continue to oppose an inter-

national operating agency. This is not intended to prevent the

Delegation from exploring the advantages and disadvantages of

differing kinds of machinery. The Del egation is encouraged to

make recommendations to Washington based on such explorations as

to desirable forms of machinery.

ROGERS

END
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Sub~Committee away from & generalized approach towar%% the tasklof devising .

specific formulas for a number of defined ideas. It is to’ be noted, however, that :
the multiplicity of formulations on a single point, whether those in the report of
the Informal Drafting Group or those suggested by variols delegs“ions during the
course of the August session, could primg facie be corgtrued as denoting differences
of opinion. Vhile this might be the case with regard.to certain elements, it is
not so for a number of others; various formulations contain similar ideas and do
sometimes overlap. The variety of formulations is due in this cornnexion €O i
differences in emphasis and as to scope. In ¢certain instances it is To be
ocbserved that part of the membership of the Committee finds itself attached to

- |particular concepts with whnich 1In varying degrees the other part does mot concur.

.84, At this stage of the Sub-Committee's deliberations, the practicability of
underscoring "areas of agreement" or "areas of disagreement" might be questioned,
since none of the formulations have so far been endorsed. Yet it could be
considered suitable to attempt a synthesis of the related formulations in ordeér to i
determine in so far as possible common denominators., Theze denominators could :
in no wvay be construed as an acceptance by the Sub-Committee that they constitute
an adequate basis for the elaboration of a balanced and comprehensive declaration
of principles. -

4725. It appeared at the outset that the Legal Sub=Committee accepted as implied™
in resolutions 2340 (XXII) and 2467 A (XXIII) that there is an ares of the sea-bed
and ocean floor and the subsoil thereof which is beyond the limits of national
Jurisdiction. There was, however, no agreement on the inclusion in the draft of
a reference to the establishment of & precise boundary for this area.

Legal status

86. A common denominator on this item would be the concept that the sea-bed and
ocean floor, and the subsoil thereof. beyond the limits of naticnal jurisdiction,
shall not be subject to national appropriation by any means and that no State shall
exercise or claim sovereignty or sovereien rights over any part of it.

87. 'This concept though acceptable to all was considered by some as not
sufficiently comprehensive, For the latter, the following idea should be-
included that except as may be provided in a résime, no State shall claim o
exercise or grant exclusive rights over any part of this area, but there was no
agreement as to the inclusion in the draft that no one may-acquire property rights
over any part of the area by use. occupation dr any other means.

or
€8, The over-all concept that the sea-bed and ocean floor and the subsoil thereof
Tevond the limits of national jurisdiction are the common heritage of mankind (or
rart of the common herltage of mankind) was widely supported but not acceptable to
all, :

foplicability of 1nternat10nal law, including the United Nations Charter

£9. On this item it has been possible to detractas a common denominator that
there are principlés and norms of international law which apply to the sea-bed and
ocean floor and subsoil thereof beyond the limits of natlonal Jurisdiction.
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. Page 10 90. There was however no agreement as to the extent to which the rules of existi
CA’1381 international law apply ¢r should be applied in the future or as to whether any:
rules of existing international law apply to economic activities in the exploratig:
and exploitation of the area. '

Reservation exclusively for peaceful purposes “

91. A common denominator in this regard has emerged in the sense that a declaratic:
of principles would contain, in accordance with resolution 2L67 A (XXIII), the ides
that the sea-bed and ocean floor shall be reserved exclusively for peaceful

. Eurposég.

92. There was, however, no agreement on the nature of the references in the
declaration to the geographic limits of application of this principle or to the
scope of the prohibition of activities.

Use of the resources for the benefit of mankind as a whole irrespective of the
Eeoqraphical location of States taking into account the special 1nterests and needs
of the developing countries

93. An sgreement seems to have emerged on the need for the establishment of a
régime as well as on the use of the resourceg for the benefit of mankind
irrespective of the geographical location of States and taking into account the
special interests and needs of the developing countries. The qualification of
that régime is still to be agreed upon as well as the scope of the applicability.
WHether the régime shall be characterized as legal, international or agreed remains
to be decided on, but it was agreed that the régime should be legally binding.
Similarly, whether the régime shall apply to the area or only to resources is a
matter still to be settled. No agreement has yet been reached on the main features
of such a régime. Thus, for example, the question of the most appropriate and
equitable application of benefits obtained from the exploration, use and
exploitation of this area {o the developing countries, whlch was underlined by a
number of delegations, is still under con51derat10n.

Freedom of scientific research

9k, This principle was acceptable in general, as well as the notion of the
promotion of international co-operation in the conduct of scientific research.

The idea that freedom of scientific research in thie ares shall be assured to all
without discrimination and that States shall promote international co-operation in
the conduct of scientific research and that there shall be no interference with
fundamental scientific research carried out with the intention of open publication
appeared able to command agreement, on the understanding that 1t would be necessary
to be able to distinguish clearly scientific résearch from commercial exploration.
One element in this distinction was agreed to be the subsequent making available or
communication of results.,

95. Differences still remain as to the relation between freedom of scientific
research and the possible obligations regarding prior communication of programmes
and subsequent communication of results, as well as differences as to whether the
rotions of accessibility or availability on the one hand or- dissemination on the
.t-gr should be employed. There is still no agreement on the inclusion of the

..50_
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idea that such research should ﬁnt be the basis for claims for rights to Pase-lk
‘exploitation. The suggestion regarding strengthening the research capabilities CA-1381
of the developing countries is still to be further considered.

Reasonable regard for the interests of States in their exercise of the freedom
of the high seas -

Question of pollution and other hazardé and Obligations and liability of States
involved in the exploration, use and exploitation

96. It can be assumed that the concepts of reasonable regard for the interest of
all States and non~infringement of the freedoms of the high seas and no
unjustifiable interference with the exercise of those freedoms are not contested.
Furthermore, there exists general acceptance of the necessity for the adoption

of appropriate safeguards against the dangers of pollution. The adoption of
appropriate safeguards to protect the living resources of the marine environment
as well as of safety measures concerning activities in the area were not objected
to.

97. On the extent of the rights of coastal States with regard to actlvltles,
including scientific research and exploration undertaken in the area, there is ™= ~-
yet no agreement, The question of liability for-damage caused by activities

in the area is still under consideration.

Ttem 2 of the programme of work: Consideration of the legal aspects of

/4'7!/4(’
the report submitted by the Secretary~General pursuant to resolution 2?%2421———

2467 C (XXIIL) regarding international machinery (A/AC.138/12 and
Corr.l and 8dd.1 and Add.l/Corr.l)

Ttem 3 of the programme of work: Consideration of the legal aspects of ;&’}7 o

s, long-term and expanded programme of oceanic exploration and research ,’ffilfg;———~
(Note by the Secretarv-General document A/AC.130/14 and Corr.l) -

(Engllsh only)

98, Owing to the insufficiency of time the Sub-Committee deciled to postpene
consideration of these two items until its next session.

~31-
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